NEBRASKA DEPARTMENT OF REVENUE

CIGARETTE TAX REGULATIONS

Title 316, Neb. Admin. Code Ch. 57 §§ 001-003, 005, 006, 008, 010, 019, and 021 are amended.
Title 316, Neb. Admin. Code 88§ 009, and 011 to 018 and 020 are repealed.



REG-57-001 DEFINITIONS




001.01 The definitions found in Neb. Rev. Stat. §§ 69-2702, 69-2705, and 77-2601 apply to
these regulations.

001.02 In addition to the definitions found in Neb. Rev. Stat. 88 69-2702, 69-2705, and 77-
2601 the following definitions apply.

001.03 Authorized tax stamps means any devices, stamps, labels, or prints manufactured,
printed, or made as prescribed by the Tax Commissioner and includes decalcomania tax

stamps.

001.04 Cancellation of tax stamps means affixing the stamp so that it cannot be transferred
to_another package. A tax stamp that has been securely attached so that it may not be
removed without tearing it is considered to have been canceled.

001.05 Cigarette has the same meaning as in Neb. Rev. Stat. § 77-2601(5).

001.05(A) A tobacco product labeled as anything other than a cigarette or not bearing a
label is a cigarette if the product meets two or more of the following criteria:

001.05(A)(1) A pack contains 20 to 25 sticks;

001.05(A)(2) A carton contains eight or ten packs;

001.05(A)(3) The stick length is 2% inches to 5 inches and stick diameter is equal or
less than 8.20 millimeters;

001.05(A)(4) The product is sold in soft packs, hard packs, flip-top boxes, or clamshell
packages; or

001.05(A)(5) The product is sold with a cigarette-type filter.

001.05(B) A tobacco product labeled as anything other than a cigarette, or not bearing a
label, including, but not limited to certain little cigars, certain filtered and non-filtered little
cigars, and certain flavored little cigars that either:

001.05(B)(1) Meets the criteria that requires the manufacturer or importer to be
responsible for reporting and paying the federal excise tax on the tobacco product
reports in accordance with 26 U.S.C. 88 5701(a) and 5702(a); or

001.05(B)(2) Meets all of the following criteria-

001.05(B)(2)(a) The tobacco product is wrapped in leaf tobacco, or reconstituted
sheet tobacco that is approximately two thirds or more tobacco which did not in the
reconstitution process lose its tobacco character (e.q., taste, aroma, identifiable
chemical components) and is of a color consistent with that of the natural leaf
tobaccos traditionally used as a wrapper for cigars.

001.05(B)(2)(b) The tobacco product filler is substantially of tobaccos unlike those
in ordinary cigarettes, does not have any added flavorings which would cause the
tobaccos to have the taste or aroma generally attributed to cigarettes, and does
not contain flue-cured or aromatic (Oriental) tobaccos.




001.05(B)(2)(c) The package for a tobacco product to be offered as a cigar
declares it to be a cigar (e.q., “small cigar,” “filtered cigar,” “flavored cigar,” or “little
cigar’) in direct conjunction with, parallel to, and in substantially the same
conspicuousness of type and background as the brand name of the tobacco
product each time the brand name appears on the package, and all marketing
materials and advertising clearly present the product to the consumer as a cigar
without contrary representations or implications that the product is a cigarette.

001.05(C) The exception from the definition of cigarette provided in 8 001.05(B)
does not apply to tobacco products produced or distributed by any manufacturer
or importer the Nebraska Attorney General deems to pose an elevated risk for
noncompliance under Neb. Rev. Stat. § 69-2707.01(3)(a) to (h).

001.06 Complete readable authorized tax stamp means a stamp that can be identified as a
Nebraska cigarette stamp bearing a legible 5 digit stamp number or two thirds of the tax

stamp.

001.07 DOR means the Nebraska Department of Revenue.




REG-57-002 APPLICATION FOR PERMIT TO AFFIX AUTHORIZED TAX STAMPS

002.01 Application for an annual Nebraska Whelesale—Cigarette—Dealers—Permit—shall
Stamping Agent’s License will be made to the-NebraskaDepartment-of Revenue DOR on
forms furnished by the-Department DOR.

002.02 The applying—wholesale—cigarette—dealer person applying for a Stamping Agent’s
License (applicant) will include with the application, a fee of $500-00 and shal-furnish—with

the-application; proof that the dealer applicant has obtained a municipal or county permit as a
wholesale dealer in accordance with seetion Neb. Rev. Stat. § 28-1420 of-the-Nebraska
Revised Statutes. An applicant for a Nonresident Stamping Agent’s License will also provide
a letter of acceptance by a registered agent for service or process.




REG-57-003. PURCHASE AND SALE OF AUTHORIZED TAX STAMPS

003.01 Only whelesale—dealers stamping agents holding a valid Nebraska Whelesale
Cigarette Dealers-Permit Stamping Agent’s License may purchase and/or affix authorized tax
stamps.

003.02 Such—wholesale—cigarette—dealers—shall Stamping agents will purchase frem-the
Departmentof Revenue authorized tax stamps from DOR. Payment must be made at the time

of purchase Deferred payments are not permitted and—payment—mest—be—m—the—tenm—ef—etther

ergarettes—ta* Authorlzed tax stamps may be purchased onIy in H—H-II—S guantltle as prescrrbed
by the Nebraska-Departmentof-Revenue DOR.

003.04 Whelesalecigarette-dealers-Stamping agents purchasing authorized tax stamps are

permitted to purchase sueh authorized tax stamps at a discount of ere—and—eighty-five
hundredthspercent {1.85%) as a commission for affixing sueh authorized tax stamps.

003.05 Every-wholesale-cigarette-dealer Stamping agents who violate any of the provisions
of sections Neb. Rev. Stat. 88 77-2601 through 77-2622 of-the-Nebraska-Revised-Statutes or

any stamping agent who violates any provision of section Neb. Rev. Stat. § 69-2708 ef-the
Nebraska—Revised-Statutes or any rules and regulations adopted by the-Department of
Revende DOR, including failure to timely file the required reports, may be subject to a penalty
not to exceed ene-theusand-dellars $1,000 and have its-their license or discount privileges
suspended or revoked.

003.06 Stamping agents are subject to a penalty not to exceed the greater of 500% of the
retail value of the cigarettes or $5,000 for affixing an authorized tax stamp to a package of
cigarettes not included in the directory.




REG-57-005. AFFIXING AUTHORIZED TAX STAMPS.

005.01 Authorized tax stamps of the proper denomination are to be affixed to each individual
package of cigarettes in-such-mannerasto so that they adhere securely in accordance with

the instructions of the manufacturer f the stamps. Iﬁpaekage&eﬁetgarettesa#ewrappema

ouneh—orother nonstandard-packages—of cigare H h—manner-as to assure the
destructlon of the stamp when the package is opened and so that the stamp is visibly revealed
when the cigarettes are displayed.

005.6403 Authorized tax stamps are not to be affixed to the carton, case, or container of
cigarettes, other than the individual package.

005.6504 WHhen Within 48 hours after a duly licensed whelesale—cigarette-dealer stamping
agent opens an original, sealed, manufacturer's shipping container or case of cigarettes in

order to affix Nebraska authorized tax stamps or the tax stamps or impressions of any other
state, all packages of cigarettes in the container or case are to be stamped in one continuous
operation.

005.9605 Duly licensed whelesalecigarette-dealers stamping agents may not have in their
possession packages of cigarettes, other than those in the original, sealed, manufacturer's
shipping container or case to which authorized tax stamps or tax stamps or impressions of
any other state have not been affixed.

005.6706 Authorized tax stamps must be canceled prior to the time of sale by the whelesale

dealer stamping agent. Cancellation-of-tax-stamps-is-made-when-the-stamp-is-affixed-so-it
may-nothe-removedwithouttearingt.




REG-57-006. INSPECTION OF AUTHORIZED TAX STAMPS.

006.01 When the Tax Commissioner’s erhis-er-her-duly authorized agents or representatives
shall-find identify packages of cigarettes on which one complete readable authorized tax
stamp cannot be found on each package, he-orshe-shalldirect the wholesalecigarette-dealer
stamping agent responsible for the stamping and distribution of sueh the cigarettes to must
take |mmed|ate correctlve action te%e#eet—sueneenmnens #—sueh%e#eeﬂew&nekmade—by

e@a#eﬁe—dealeps—pm#ege%a#ﬁa;estampﬁe—pael@ges—e#e@a#eﬁe& The appllcable

stamping agent or retailer may be subject to appropriate penalties.

006.02 This regulation does not limit in any way the penalties provided by statute for actions
by any person with intent to defraud the state or evade the provisions of the state cigarette
tax laws.



REG-57-007 INSPECTION OF RETAIL AND VENDING MACHINE DISPLAYS

007.01 All packages of cigarettes are to be arranged in display cases, display counters, or
C|garette racks soasto V|5|bly reveal the authonzed tax stamp if such arrangement is feasible
ed. Any person
Who owns or uses a dlsplay case, dlsplay counter, or C|garette rack which-that is se
constructed so that it is not feasible to arrange the cigarette packages coentained-therein in a
manner to VISIbly reveal the authonzed tax stamp —upeneral—mquest—ef—thela*@emmlsstenet
ice, is required to unlock or open
any and aII such cases, counters or racks for a complete examlnatlon and inspection of the

cigarette packages upon request of an authorized DOR agent. thereirforthepurpose—of
ning that o I I horized .

007.02 All packages of cigarettes are to be packed in cigarette vending machines in such a
manner that, if any packages are visible while in the machine, the tax stamps must-be are

cIearIy V|5|ble to the publlc and—te—the—TaaeGemmlsaenepephls—eprautheH-zed—agent Fhis

007.03 Any person who owns or operates a cigarette vending machine whieh that is se
constructed so that any packages of C|garettes it contalns are not VISIb|e to the publlc—upen

notteeu is requwed to unIock and open any and aII sueh machlnes owned or operated for a

complete examination and inspection of the cigarette packages thereinforthe purpese—of
iring tl : hori .

007.04 If any such vending machine is located on premises not owned or controlled by the
owner or operator of the vending machine located thereon, access to the interior of sueh the
machine must be provided at all reasonable times during ordinary business hours to the Tax

Commissioner or his or her authorized agent for the purpose of examining-and-inspecting-the
cigarette-packages-thereinto ascertaining if-that the packages bear authorized tax stamps.



REG-57-008. REPORTS

008.01 Every person, firm, or association receiving cigarettes subject to a tax en-the-use
thereof from sources within or from-seurees outside the-boundaries-of Nebraska, upon which
the tax has not been paid, shall must pay such the tax and make a report of the receipt of
sueh untaxed cigarettes to the-Nebraska-Department-of Revenue DOR on or before the tenth

15th day of each month for cigarettes received during the preceding month. Sueh These

reports shall will state the quantity of cigarettes received {rumberofpackages), listed by brand
name, date, amount-paid, and from whom received.

008.02 Every licensed whelesale-cigarette-dealerand stamping agent as-defined-in-Reg-58-
0606208 must file monthly reports upenferms electronically in the format authorized by the

Nebraska-Department of Revenue-DOR. The reports must be filed on or before the tenth 15th
day of each month for business conducted during the preceding month and provide
information as required by DOR the-TFax-Commissioner. See-Reg-58-006-for-othermonthly
reperngreguirements: The report shallbe-is con5|dered tlmely flled if properly-addressed-to

; he-tenth electronically
submltted to DOR bv 11: 59 p.m. on the 15th day of each month If the tenth 15th day of the

month falls on a Saturday, Sunday, or approved holiday, the next day not a Saturday, Sunday,
or approved holiday shall be the final timely filing date.

008.03 If the tax is not paid and the required report is not received on or before the tenth 15th
day of the month following the month in which the unstamped cigarettes were received, the
report shall-be-deemed is delinquent and a penalty of 25% of the tax due will be added to the
tax liability, together with interest at the rate specified in seetion Neb. Rev. Stat. § 45-104.02
of-the NebraskaRevised-Statutes, from the due date of the return to the date payment is
received.

008.04 Meonthlyreports shall-be

00805 Records supporting deductions claimed on the monthly reports must be retained by
the whelesaler stamping agent, unless required by the Tax Commissioner to attach sueh
supporting documentation to the monthly reports. These records shall include:

008.054(A) Copies of tax reports made to other states by a Nebraska whelesalecigarette
dealers stamping agent for cigarettes retailed outside Nebraska;

008. 054(B) Invoices to manufacturers for damaged merchandise returned to the factory
for credit; and

008. 054(C) Memo invoices for transfers of cigarettes from one whelesaler stamping agent
to another, or from one whelesaler stamping agent to a factory representative for transfer
of unstamped cigarettes.

008.065 When sales are made for delivery into other states where there is not a state tax
report to support these sales, itshall-be-necessary-that each whelesaler stamping agent must
execute a standard exemption form for each such transaction which shows (a) the date of
sale, (b) the name and address of the consignee, and (c) the number of cigarettes sold.
Whelesalers




008.06 Stamping agents located outside the-State-of Nebraska will be required to submit a
report of Nebraska stamped cigarettes sold to Nebraska retailers. Sueh The report shal will
include (a) the date of the sale, (b) the name and address of the retailer, and (c) the number
of cartons cigarettes sold. They may also be required, upon request, to furnish copies of tax
reports made to other states as-sales that show sales made into Nebraska.

00807 008.07 When stamped cigarettes are returned to the factery manufacturer, an invoice

must be written—charging-thefactorywith prepared by the stamping agent describing the

product and the number of packages returned. The affidavit-executed-by-the manufacturer
must execute an affidavit that (a) indicates the number of stamped or unstamped packages

received, (b) indicates the number of packages received bearing authorized tax stamps, and

(c) attests to-the-destroyingthereof that the packages were destroyed.

008.08 Any cigarette tax shortage, evidenced by the entries and calculations on each monthly
cigarette tax report, must be paid for by separate eheeck electronic payment attached-te when
the applicable tax report is filed. The discount as described in Reg-57-003.04 is not allowed
on shortages. Any tax shortage discovered by the-Nebraska-Department-of Revenue DOR,
upon effice audit of each tax report, will be billed currently to the licensee-and-such-licensee
stamping agent, who must electronically wilt remit by-certitied-check—cashiers—cheekbank
draft—or-bank-money-order the amount of sueh the shortage by—returr-mail. The licensee

stamping agent is not permitted to average-out any monthly shortage with any other month
which that shows that more authorized tax stamps were used than the number of cigarettes
which were recorded as taxable.







REG-57-010 HHNG PETITION FOR APPROVAL OF A LOWER COST

010.01 Any wholesaler making wholesale sales of cigarettes to licensed Nebraska retailers or
any retailer making retail sales of cigarettes in Nebraska who desires to prove that his-er-her
the cost of doing business in Nebraska is less than the statutory presumptive cost of doing
business computed according to the Unfair Cigarette Sales Act shallkmay submit a petition for
approval of a lower cost along with actual cost data to the DOR State Fax-Commissioner. The
statutory presumptive cost of doing business must-be is used in determining cigarette sales
prices until approval has been granted by the State Tax Commissioner to sell at a lower cost.

010.02 PRetition The petition for approval of a lower cost shall must include_the following cost
information:

010.02(A) Any person making sales of cigarettes in Nebraska for more than a twelve {12}
month period sha# will submit actual cost data for the twelve{12)}-month period ending no
more than 90 days prior to the submission of the petition, and actual cost data for each of
the petitioner's locations desiring that intend to sell cigarettes at less than their the
statutory presumptive cost of doing business.

010.02(B) Any person making sales of cigarettes in Nebraska for less than a twelve{12)
month period shall will submit actual cost data for the period beginning with the start of
business and ending no more than 90 days prior to the date submission-of the petition of
for approval of a lower cost was submitted for each of the petltloner s Iocatlons QESI-FI-F}Q—FG

addltlon the petltloner WI|| submlt an explanation must—be—submttted mth—the—petmen of
any expected differences between the petitioner's actual cost data and the costs for the
remaining months of the initial twelve{12} month period of operations.

010.03 Upon receiptof receiving the petition for approval of a lower cost and actual cost data,
the State Tax Commissioner shal; will do one of the following within 45 days:

010.03(A) Approve the petition efalewer-cost;

010.03(B) Request addltlonal cost data or an explanatlon of the prewously submitted
information—Any
ofRevende,

010.03(C) Schedule the matter for hearing which-shall-be-set at least 20 days, but not
more than 60 days from after the date of mallmg by—eemﬁeel—ma# of the hearing notlce

010.03(D) Return as incomplete any petition for approval ef-alewer-cest and actual cost

data that does not contain the necessary information as—+reguired-in-Reg-57-010-10-and
Reg-54-010-11.

010.04 Fhe DBepartment of Revenue—shall DOR must notify the petitioner of the Tax
Commissioner's _determination within 45 days after the hearing—ef—the—State—Tax
Commissioners-determination. Any order of approval shallcentain-an-expiration-date-and will
include the percentage of cost of doing business as determined by the-Department of
Revenue DOR for the petitioner's specific location.




010.04(A) The percentage of cost of doing business shall must be used by the petitioner
i when establishing the minimum selling price for cigarettes that are to be sold at a
specific location.

010.04(B) The initial order of approval shall will also contain an expiration date not to
exceed 18 months from the date of the erder—of approval. The expiration date should
coincide with the petitioner's calendar or fiscal year end. Each subsequent order of
approval shau—net cannot exceed twel#e—(lZ) addltlonal months Aetual—eest—data—anel

pFMJregesete%he—'Fax—Gemn%srenePThe actual cost data to be submltted shaII (1) be based

on cost of goods sold, (2) contain the petitioner's basic cost of cigarettes sold for the specific
location, (3) set forth each specific total direct cost, overhead cost, and expense paid or
incurred, and (4) set forth the basis used to allocate each overhead cost and expense item in
the purchase and sale of cigarettes in Nebraska. The total dollar amount of each overhead
cost and expense item to be allocated must be set forth and followed by a showing of its 100%
allocation.

010.06  When submitting actual cost data, the petitioner must provide supporting
documentation such as, but not limited to:

010.06(A) A written explanation of any difference between the petitioner's overall cost of
doing business from his or her cigarette cost of doing business for the specific location
that is engaged in the business of selling cigarettes at wholesale to licensed Nebraska
retailers or making sales of cigarettes at retail in this state;

010.06(B) A copy of one cigarette purchase invoice from each cigarette manufacturer or
wholesaler for every month of the period of analysis;

010.06(C) Copies of the latest filed federal income tax returns including Schedule A and
all attachments;

010.06(D) Schedule K-1 (Form 1065):

010.06(E) Form 4562;

010.06(F) Latest available income statements;

010.06(G) Latest available annual reports; and

010.06(H) Any other financial statements or information necessary to substantiate the
actual cost data.
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REG-57-019 EXEMPTION FOR NATIVE AMERICAN INDIANS

019.01 Any sale of cigarettes to-a-Native-American-thdian to a Native American Indian where
title and possession are taken within the beundaries—of anthdian—Reservation the Indian
country of the tribe of which the Native American Indian is an enrolled member in-Nebraska
is exempt from tax.

019.02 Retailers making exempt sales of cigarettes sales may receive a credit for the cigarette
tax_by filing a Nebraska Credit Computation for Cigarettes Sold to Native American Indian
Tribal Members in Indian Country, Form 68. To support the credit, the retailer must distinguish
on his-er-her its cigarette sales records the exempt sales to Native American Indians from the
nonexempt sales.

019.03 A claim for credlt of C|garette tax must be made to the licensed wholesale dlstrlbutor

019.04 If a licensed wholesale dealer that is not alse licensed as a stamping agent and
receives a Form 68 from a retail customer, then the wholesale dealer may submit the Form
68 to the licensed stamping agent from which it purchases stamped cigarettes.

019.9405 Licensed whelesale-distributers stamping agents receive credit for the cigarette tax
paid by submitting the completed Form 68 with a subsequent Nebraska Cigarette Purchase
Order for Stamps and Impressions.







REG-57-021. TOBACCO PRODUCT MANUFACTURERS; REQUIREMENT OF QUARTERLY
PAYMENTS.

021.01 Nonparticipating manufacturers must make escrow payments owed under Neb. Rev.
Stat. § 69-2703(2) in quarterly installments.

021.02 Nonparticipating manufacturers must submit written proof of the deposit, such as a
copy of the bank deposit slip or bank account statement, to the Attorney General’s office within
10 days after the quarterly deposit deadline.

021.03 Upon the request of the Tax Commissioner, nonparticipating manufacturers must
submit proof of the number of units sold in Nebraska during the calendar quarter at issue and
such other information as may be required to determine the adequacy of the amount of the
quarterly payment.

021.04 A nonparticipating manufacturer that fails to fully and timely make the required
quarterly payment will be removed from the directory.




