
IN THE DISTRICT COURT OF LANCASTER COI.INTY, NEBRASKA

AMEzuCAN ASPHALT, INC., Case Number CI 03-2349
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ORDER

Respondents.

This matter is before the court on the respondents' motion to dismiss, filing #1. The
respondents allege the court lacks subject matter jurisdiction to hearing his matter, due to
insufficiency of service of process.

on June 27,2003, the petitioner filed with the clerk of the district court a ..petition

on Appeal of claim for Refund." The petition on appeal alleges that it is an appeal from a
'ofinal'decision" of the respondent Egr made on May 28. The court file, of which the court
takesjudicial notice, reveals that filedwith thepetitionwas apraecipe forsummons directing
the clerk to'oissue summons for certified mail service upon the [r]espondents.,, on July 7,
2003' the petitioner's counsel filed two affidavits of service - one indicating that service of
a copy of the petitioner's petition on appeal was made on the respondent Egr by certified mail
on July 2 and one indicating that service of a copy of the petitioner,s petition on appeal on
the respondent Department of Revenue was made on Jury 2 by certified mail.

PursuanttoNee.REv. srer. ç77-270s(2)(f) (cum. supp. 2002)andNEs.REv. srer.
S 77'27'128 (Reissue 1996), the petitioner's appeal is brought under the Nebraska
Administrative Procedure Act. NEe. REv. srer. $g g4-g01 through -g20 (Reissue lggg).
NBe' R¡v' Srnr' $ 84-917(2Xa) (Reissue Lggg)provides, ínter alía,that,,[p]roceedings for
review shall be institr¡ted by filing a petition in the district court of the county where the
action is taken within thirry days after the service of the final decision by the agency . . . [and
thatl ' ' ' [s]ummons shall be served withing thirry days of the filing of the petition in the
manner provided for service of a summons in section 2s-5rc.02." Insofar as relevant, Nnn.
Rrv' srer' $ 2505 10'02( 1) (Reissue 1995) provides that the respondenrs .,. 

. . may be served



by leaving the summons at the office of the Attorney General with the Attorney General,
deputy attorney general, or someone designated in writing by the Attorney General, or by
certified mail service addressed to the office of the Attorney General.,, clearl¡ thepetition
on appeal filed on lune27 was filed within thirry days of M ay 2g. The question presented
is whether there was proper sen¡ice on the respondents.

In Concordia Teachers college v. Nebraska Dep't. of Labor,252 Neb. 504, 50g, 563
N'w'2d 345'349 (L997),theNebraska supreme court, addressingavirruallyidentical issue,
stated:

After considering the ranguage of $ g4-9r7(2)(a) in its plain, ordinary,and popular s:1:., it is appare{tt æ the iegislature intended that a sum.monsbe served within 30 days of the fìling ãr trr. petition for review as aprerequisite to the exercise by the district court oì it, jurisdiction over thesubject mattï on an appeal from an adverse decision of an administrative
agency' As Concordia failed to invoke the subject matter jurisdiction of thedistrict court in that it failed to.serye the proper suürmons within 30 days offilings its 'Amended Petition' [i.e., it mailed å .opy of is amenJeã petition tothe Department of Labor Commissioner rather than to the Attorney General],
the district cgurt did not acquire authority to review the commissioner,s rulingunder the ApA.

since the petitioner failed to serve the proper summons within thirfy days of the filing
of its petition on appeal, the court has not acquired subject matter jurisdiction to review the
decision of the respondent Egr. The respondents' motion to dismiss, filing #1, is granted.
since nothing can be done by the petitioner, at this point in time, to enable the court to
acquire subject matter jurisdiction, this case is dismissed, at the petitioner,s costs.

A copy of this order is sent to counsel of record.

Dated August 25,2003.

SO ORDERED.
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c: Mr. MichaelJ. rù/haley, Mr. L. Jay Bartel


