
IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA

EXCEL CORPORATION, a forei_rn
corporation,

)
)

)
)
)
)
)
)
)
)
)
)

Casc No. CI99-l l9.1

Petitioner,

v ORDER

NEBRASKA DEPARTMENT OF
REVENUE, an Agency of the State, &
MARY JANE EGR, Tax Commissioner

Respondents.

This is an appeal pursuant to Ncb. Rcv. Stat. sssq 77-27,127,77-27,128 (1996) and g.1-917

(1999) from an Ordcr of thc Statc Tax Commissioncr dcnying a pctition for rcdctcrmination by

Petitioner Excel Corporation ["E.xcel"] of thc Nebraska Dcpartmcnt of Revcnuc's dcnial of an

e.\emption from personal propcrty ta.x for thc' 1998 tar ycar sought pursuant to Ncb. Rcv. Stat. ,\ç

77-202(6) and77-4105(2)(c). (El, 3.t-40). Exccl sought a rcdctcrnrination of thc Dcparrmcnt's

dcnial of Excel's attempt to add pcrsonat propcrty to its Ncbraska Personal Propcrty Return (Form

775P) byfiling an"amended"rcturnaltcrlvfay l, 1999; thcDcpartmcntapprovedthccxemption

only for personal property listed on the return filcd by Exccl on April 27 ,lg9ï. (E l, 5- 13). Thc Tax

Commissioner dcnied Excel's petition for redctcrmination, fìnding that thc additional pcrsonal

property listed on the return fîled by Exccl aftcr May l, 1999, was propcrly disapproved for

exemption for the 1998 tax year. (El, 39).

STANDAR.D OF REVIEW

Pursuant to Neb. Rev. Stat. $ 84-917(5)(a) ( 1999), Excel's petition for judicial review shall

be conducted "without a jury de novo on the record of the agency."

BACKGROUND



Excel, a foreign corporation authorizcd to do business in Nebraska, operates a beef

processing facility in Colfax County, Nebraska. (E2, Exhibit 6,1). On Novembcr 17, 1989, Excel

filed an application to enter into an agreement rvith the Tax Commissioner pursuant to the Nebraska

Employment and Investment Growth Act, Neb. Rev. Stat. $$ 77-410 I to 77 -41 I 3 ( 1996 and Cum.

Supp.2000)(commonlyreferredtoas"LBTTs"). (E2,Exhibitl,l). OnFebruary2l,lgg},anLB

775 agreement betrveen Exccl and the Departnrcnt rvas fornrally cxecutcd, rvhich entitlcd Excelto

certain tax benefits upon the execution of the agrccment, and thc obtainment of cnumeratcd levels

of investment and employment. (E2, Exhibit I , I ). Among thc various tax bencfìts to rvhich Exccl

was entitled as a result of the LB 77 5 asreemcnt was an cxenrption from pcrsonal propcrty tax for

"business equipment involved directl.v- in thc manufacture or proccssing of agricultural products.

. . ." Neb. Rev. Stat. ç77-4105(2Xc) (Cum. Supp.2000).

Pursuant to its regulatory authority over thc adnrinistration otLB 775,thcTa.r Comnlissioncr

and Departmcnt, in 1993, pronrul-eatcd Revcnuc Ruling 29-93-2. (E2, E,rhib it7 ,2). Gencrally, this

ruling sets forth an application process lor qualificd busincsscs to follorv rvhcn claiming a pcrsonal

propcrty tax exemption rvithin thc conte.\t of thc Ncbr'aska Employntcnt and Invcstntcnt Crorvth Act.

In addition to prescribing the pcrsonal propcrty tax rcturn form (Fornt775P) and acconrpanying

schedules, the Department's ruling explicitly states that failure to fìle the requisite returns and

schedules by May I will result in "a rvaiver of thc exemption. . . for that tax year." (E2, Exhibit 6,

2).

Excel filed its Nebraska Personal Property Tax Return, Form 775P,and schedules, with the

Department on April 27, 1998,listing S 17,098,529 in personal property that was qualified for the

personal property tax exemption. (E2, Exhibit 2,1-14). Due to the discovery of additionalqualified

personal property, valued at approximately six million dollars, Excel filed what it labeled an
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"amended" Form 775P, on or about June 9, 1998, setting forth the previously returncd personal

property and the recently discovered personal propcrty, bringing the total amount claimcd to

$23,799,653. (E2, Exhibit 1,2; Exhibit3, l-18). On August 5, 1998, thc Dcparlmcnt issucd ro

Excel a "Notice of Personal Property Determination" advising Excel that the Deparlment approvcd

Excel's personal property tax exemption in the amount of S 17,098,529, rvhich was the value of the

personal property listed on the return filed on April2T ,1998. (E2, Exhibit 4, l-2). The Dcpartmcnt

did not "formally" reject the personal propely tax exemption for additional propcrty claimcd by

Excelon the return filed on June 9, 1998;rather, the Department did not act on the Form 775P filed

on June 9, 1998. (E2, Exhibit 1,2).

On or about August 20, 1998, at the request of the Colfax County Asscssor, Exccl providcd

to Collax County a "second" Form 775P and a listing of thc additional pcrsonal propcrty that rvas

omitted from its original return. (E2. Exhibit 1,2). On or about August 27,1998, thc County

Assessor for Collax County issucd a "Noticc of Pcnalt;- on Pcrsonal Propcrty" to Exccl for failin_e

to timely file a pcrsonal property return listing thc additional propcrty. (E2, Exhibit 5, l). On

September 4, 1998, Excel filed a "Petition for Rcdctcrnrination" of thc Dcpartnrcnt's disallorvancc

of the personal property tax exemption for thc additional pcrsonal propcrty that was rcturncd and

listed on June 9, 1998. (E2, Exhibit 1,2; Exhibit 6, l-2). Excel and the Dcpartmcnt stipulatcd

before the Commissioner that the additional personal propcrty listed on the Form 775P fìlcd on

June 9, 1998, if listed on the original Form 775P filed before May l, 1998, would have been

qualified property eligible for exemption. (E2, Exhibit l, 2).

ISSUE

The sole question presented is whether the Tax Commissioner properly determined that only

the personal property identified on Excel's Form 775P filed prior to May l, 1998, was entitled to
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exemption for the 1998 tax year, and that the additional personal property idcntifìed by Excel on the

"amended" return fTled on June 9, 1998, rvas not cligible for the pcrsonal propcrty tax excmption

provided under LB 775 for the 1998 tax year.

DISCUSSION

In 1987, the Legislature enacted the Nebraska Employment and Investmcnt Grorvth Act

(1987 Neb. Larvs, LB775,codifed as antended at Ncb. Rcv. Stat. $$ 77-4101 to 77-41 l3 (1996 and

Cum. Supp. 2000)) ("LB 775" or the "Act"). The gencral purpose of LB 775 is statcd in Neb. Rcv.

Stat. $77-4102 (1996), which provides, in pcrtinent part:

It is the policy of this state to make rcvisions in Nebraska's tax structurc in ordcr to

encourage nerv businesscs to relocatc to Ncbraska, rctain cxisting busincsscs and aid in thcir

expansion, promote the creation and rctcntion of nerv jobs in Nebraska, and attract and rctain

investment capital in the Statc of Ncbraska.

In order to accomplish thc statcd purposc ol L8775, thc Lcgislaturc providcd a scrics of tax

incentives and bcneñts for businesses rvhich mcct rcquircd lcvcls of invcstnrcnt and cmploymcnt

in Nebraska. Under LB775,a taxpayer may fìlc an application rvith thc Tax Contmissioncr to cntcr

into an agreement to obtain the ta.x incentivcs providcd undcr the Act. Ncb. Rcv. Stat. $ 77 -4104( I )

and (2) (Cum. Supp. 2000). If a taxpayer agrccs to undertake a project involving a minimum

investment of $10,000,000 and the creation oi 100 new jobs, the taxpayer is eligible to receive

certain tax benefits. Neb. Rev. Stat. 577-4105 (1996). One of the tax benefits a taxpayer meeting

these investment and employment thresholds may receive is an exemption from personal propcrty

tax for the following types of personal property:
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(a) Turbine-powered aircraft, including turboprop, turbojet, and turbofan aircraft, c,\cept

rvhen any such aircraft is used for fundraising for or for the transportation of an elcctcd

offTcial;

(b) Mainframe business computers used for business information processing rvhich require

environmental controls of temperature and po\!'er and rvhich are capablc of simultaneously

supporting more than one transaction and more than one user plus peripheral components

rvhich require environmental controls of temperature and porver conncctcd to such

computers. Computer peripheral componcnts shall bc limited to additional memory units,

tape drives, disk drives, power supplics, cooling units, and communicati<ln controllcrs; and

(c) Personal property rvhich is busincss equipmcnt located in a singlc projcct if (i) the

business equipment is involved directly in the manufacturc or proccssing of agricultural

products, (ii) thc invcstment in thc singlc project c,xcccds tcn nrillion dollars, and (iii) thc

use, value, and propcr classifìcation of thc busincss cquipnrcnt has bccn ccrtificd by thc Ta.r

Commissioner.

Neb. Rev. Stat. g 77-4105(2) (Cum. Supp.2000).

For the above-enumerated thrcc classcs of pcrsonal property, ç 77-4105 (2)(c), furthcr

provides:

Such property shall be exempt from thi tax on personal property from thc first January I

following the date of acquisition forproperty in subdivision (2)(a) of this section, or from

the first January I following the end of the ycar during which the required levels were

exceeded for property in subdivisions 2(b) and (2Xc) of this section, through the sixteenth

December 3 I after the filing of an application.
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Neb. Rev. Stat. $ 77-41I l(1996) provides: "The Tax Commissioner shall adopt all rules

and regulations necessary to carry out the purposcs of thc Employmcnt and Investmcnt Grorvth

Act." Pursuant to this statutory authority, the Ta.r Comnlissioner, in 1993, issucd Revcnue Ruling

29-93-2,(E2, ExhibitT,l-2),entitled "Economic Development Tax Incentives-Form 775P Filing."

This ruling provides, in pertinent part:

The Nebraska Personal Property Return, Form 775P, rvith accompanyin-e schedules, must

be filed with the Nebraska Department of Rcvcnuc on or bcforc May I of each ycar. Under

no circumstances rvill an extension bc granted.

Failure to timely file Form 775P tr'íll bc dccnled to bc a rvaiver oIthc exemption of that

propert¡r for that tax ¡'ear. Any rcturn and accompanying schedulcs filcd after May I rvill

be denied, and the property subjcct to tax by thc countics.

(82, Exhibit 7, 2) (emphasis added).

The Tax Commissioncr found that thc Dcpartnrcnt propcrly dcnicd E.rcel's clainl for

exemption of the additional personal property rvhich was rcturncd after the lvlay I dcadline set forth

in Revenuc Ruling 29-93-2, Exccl maintains that the Conrnrissioncr crrcd in rclying on the Rcvenuc

Ruling, as it "does not further the statutory purposcs" of thc Ncbraska Employmcnt and Invcstmcnt

Act, which are generally to encourage and rcrvard busincss invcstmcnt in this statc.

The court concludes that the Commissioncr's decision, and the Revenue Ruling, are

consistent with the Act. As the Commissioner noted in her Order:

Property tax administration depends on a precise time table beginning rvith the listing

of personal property by the taxpayer (assessment by the county in the casc of real property),

equalization by the county board, the setting of the tax ratc, the lcvying of the taxes, and the

finalization of the tax list forcollection purposes. Failure to adhere to any of the statutory
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dates in this scheme would destabilize the process upon rvhich local subdivisions depcnd for

their operating revenues. The administratively adoptcd May I deadlinc for thc submission

of personal property that potentially qualifìes for an L8775 exemption is thc same dcadlinc

that is outlined in the statutes for the listing of all personal property [Neb. Rev. Stat.

ç 77-1229 (Reissue 1996)1. . . . Unlike thc general personal property tax listings, the

investment and employment criteria rvhich the Legislature has determined nlust cxist before

the exemption is granted must be verified by thc Dcpartmcnt. If the 775P returns \!'crc

allowed to be amended at any time, thcre could never bc any finalization to thc ta.r list. Thc

due date for the submission of thc 775P rcturns must rcnrain fixcd in ordcr to allorv thc

entire property taxation scheme to rcmain on its statutory schcdulc.

(El,38).

"[A]lthough construction of a statutc by a dcpartnrcnt charged rvith cnforcing it is not

controlling, considcrablc rvei-eht rvill bc givcn to such a construction, particularly w.hcn thc

Legislature has failed to take any action to changc such an intcrprctation." Ontalta Public pox,er

Dist. v. Nebraska Dep't of Rcvenue, 2.18 Ncb. 518, 529, 537 N.w.2d 312, 319 (1995); accord

lvÍcCaulv,AntericattSavingsCo.,213Neb.84l,846,33lN.W.2d795,798(1983). ThcNebraska

Supreme Court has specifically recognized that rcvenuc rulings issued by the Tax Commissioncr

and Department constitute administrative intcrpretations of statutes which are "entitlcd to rveight."

Vulcraft v, Karnes,229 Neb. 676,678,428 N.W.2d 505, 507 ( I 988); accord Omaha Public power

Dist. v. Nebraska Dep't of Revenue,248 Neb. at529,537 N.W.2d at 319. The Department's

Revenue Ruling properly recognizes that personal property tax returns listing personal property

claimed to be exempt under $ 77-4105(2) must be filed by the due date for the filing of personal
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property tax lists rvhich, pursuant to Neb. Rcv. Stat. S 77- l 229 (1996), amended by 2000 Ncb. Larvs,

LB 968, $ 43, is "on or before May 1. . . ."

Revenue Ruling 29-93-2 is not unrcasonable in light of thc necessity of adhcring to thc

various deadlines and time constraints rvithin the property tax larvs. Although thc gencral purposc

of the Employment and Investment Grorvth Act is to encouragc and rervard invcstmcnt in this statc,

rules and regulations must be adopted to providc for a reasonable and timely proccss. By requiring

a taxpayer to file a return by lvf ay I , listing all of the property for rvhich such taxpayer is claiming

an exemption, the Revenue Ruling in no rvay thrvals thc purposes of the Act. \\¡hcn filing a rcturn,

a taxpayer must sinrply knorv u'hat itenrs of pcrsonal propcrty it orvncd as of thc prcvious January

l. The Revenue Ruling pro"'ides a rational nlcthod of carrying out thc purposes of thc Act. Thc

refusal to allorv a property tax excmption for thc ycar in rvhich a tinrcly application rvas not fìlccl

does not defeat thc purpose of thc Act.

Signifìcant to this dctcrmination is thc fact that Rcvenuc Rulin_s 29-93-2 adoptcd by thc

Commissioner and Dcpartmcnt has bcen statutorily codificd by rcccnt amcndmcnts to s\bs 77-lzyg

and 77'4105(2). In 2000, S 77-4105(2) rvas anrcndcd to providc that rhc Propcrty Tax

Administrator, not the Commissioner or Dcpartmcnt, rvould assumc rcsponsibility for detcrmining

the eligibility of personal property for exemption. 2000 Ncb. Larvs, LB 968, g 73 (codified al Ncb.

Rev. Stat. ç77-4105 (Cum. Supp.2000)). Section 77-4105(2Xc) norv specificallyprovidcs that.,thc

taxpayer shall annually file a claim for exemption rvith thc Property Tax Administrator on or before

May 1.. . ." Neb. Rev. Stat. $ 77-4105(2)(c) (Cum. Supp. 2000). In addition, $ 77-t229 was

amended by adding a new subsection which providcs, in pertinent part:

Any person seeking a personal property tax cxcmption pursuant to subsection (2) of section

77-4105 shall annually file a copy of the forms required pursuant to section 77-4105 with
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the county assessor in each county in rvhich thc pcrson is requesting exemption. The copv

shall be filed on or before May' l. Failure to tinrcly'fìlc thc requircd fornls shall cause

the forfeiture of the exemption for the tax )'ear....

Neb. Rev. Stat. $ 77-1229(2) (Cum. Supp. 2000) (emphasis added).

"In order to ascertain the proper meaning of a statutc, refcrence may bc had to latcr as n'cll

as earlier legislation upon the same subject." BigJohn's Billiat'ds, Inc. v. Balka,260 Neb. 702,709,

619 N.W.2 d 444,450 (2000). "All existing acts should bc considered, and a subsequent statute may

often aid in the interpretation of a prior onc." Id. During hcr tcstimony bclore thc Revcnuc

Committee, the Property Tax Administratoi dcscribcd thcsc anrcndnrcnts as "sontc adnrinistrativc

date-specifìc fìling requircments for thc 775 conrpanics," which "Ihad] bccn in practicc

administratively since the inccption of LB 775." Conrnlittce Records on LB I188,96'h Lcg.,2nd

Scss., 79 (January 21, 2000) (Statcnrcnt of Propcrty Tax Adnrinistrator Cathcrinc Lang). The

Property Tax Administrator explained that thc anrcnclmcnts wcrc "sintply co<Jifying [rhcsc

administrative requirements] into larv. . .[to cnsurc] consistcncy in what thcsc conrpanics do as thcy

go fonvard to try and rcccive thcir c.rcmptions." Id. at79-80. Thc rcccnt amcndnlcnrs ro SS 77-

al05(2)(c) and 77-1229 indicate a le-eislativc intcnt to affirm thc administrativc intcrprctation

previously adopted by the Commissioncr and Dcpartmcnt by codifying the procedural requirements

outlined in Revenue Ruling 29-93-2. This subscquent legislativc action supports the propricty of

the Commissioner's decision denying Exce I's petition for redctcrmination.

COI{CLUSION

In light of the foregoing, it is the conclusion of this court that the Order of the State Tax

Commissioner should be affirmed.
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IT IS THEREFORE HEREB}'ORDERED, ADJUDGED A¡iD DECREED that thc

order of the Tax Commissioner is affìrmed and thc Pctition on Appcal is dcnicd and dismisscd.

Dated ¡i, ? 54ay of April, 2001.

BY THE COURT:

J nA. olborn
istrict Judgc
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