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IN rI{ß ÐTSTRICT CÐUR'r tfl I,"îNCAST$R COUÌ{T}:, NEI3RA$IC{

I.ACT(AW.ô^ITFI*. LEAÎITER COMPÄI{?',
DOCI(ET 563 PA.GE I8I

Flaintiff'

.IUI}GMENT

P.2 t ltr 
ËFt-'J'

üËFi, 0F Jii$TiâE

$EP T 7 tftr
'rï"ô.Ít tF ¡Js0lt/\Si.:f

v¡L

NEÐR4SIü, ÐHP.{RTMN}TT TF'
fr.E\1ENEtE, STATE OI,. I{ESF*{SKA?

)
I
)
)
,
)
)
)
)
)Þefendrnt.

TIilS ;ïÍÁ.TTEIå C.tnm on ftr tial on Seprembei 2, 1998, t^s 3¡i åPpeâl from the

,;eteitnir¡ticn of the Conu¡issioner of the lJ:parirnrnt ol-Rt]'¿cnue ("Ðepuniltent'') under tire

lVa'or'ask¿.{dffinistcarivc Prcced'¿rÊs Att, N¡9, R.Sv. Sfnt. $34'901, et æq, Evidcice wæ

adduced, T'le touct was duiy ¿iivised in the prnmises. The corut fintis that,iurigment shnuld L,e

r,.nzëred in favor of the Ptaintiff, raversing the rlec;ision uíthe Stata Tçx Cjorî¡nissioner,

1he iseue pri;sented by rhit appeel ls qvhether a solven: which is mixed with color

tiÊmant to becsrna a paint or dya and ;.s than applied to leâthar to çre*tÊ a f,rni,ghed produut for

sui+ is an ingredient i:r componcnt cf ths f:nisbcd prcdutrt ætd thereby ex8rnË'tËrrxn seies åûrl utc

tax. The Ðcfcndant fou¡rd th¿t it was rol. Ðefcnd¡u:t ¿ssc¡eed s sales ''iu cgai.a-rt the Plaintifiì

The Flai:i¿iffpaid ihÈ tzuc anC appiicd for a rcfund, Following a irearing the Defeoda¡zt rienisu the

ref¿nd, This appeal fqilowed. The evidance war prÉËented to the $tate Ta:t C+lmmissioner on

Etipulateci fecte.

'l'ax exemptiçns arE to be arrictly cÐnstn¡Ed. Opnahø Fxbli¿ Purp¿:¡ð,t¡'J. V", Neb, Ðapf,

Af Revenue,348 Nçb. 518, 519, 5371'i,1v.2d 3l?,314 (i995), Thc burd¿n oies:,åblishing ìhç

right to the exernptic'n resides *ith the taxpayer. ú'ulcrait v. Karntsr 22g Neb. 6?6, 678, 428
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N.$,.?d 505, f07 il9SB). "ln revÍewing finsl ariministrative ürders uniier the Administrative

Procedu- ",4,ot, the district cÐ-r¡r¡ filtctionr not ss a trisl court but as rn inleÍÍ¡ediste eoun of

+ppeuis. S¿e Boolærv. htøbvaúaSlate Patroi,l3t Neb. 68?,4?? N.W,2d 805 (1991,t."

l|/aÍgamcttv"Abral¡¿soir"253Neb,35U,3;-:5,570N,1¡/,?d8lE(199î),'i'h,iDislrictCouf;'s

revie*- isccnducteC dt novo onthereoordrnadeattheugsncy. Ns¡.F¡v.Stnt, $8a-917(5Xc).

Tho facts cI- rhe cåse are faiiþ sir:rple, The Pisintiff ie a leathÈlr proüöss{rr i}rat takûs rsw

hirlr:s ¡rnd applies vrious ¡rhernicgi nnd rnechs¡icai processes to the hides to prod',rce finished

icatirar goods for aale Scme of thçrø producte rcquire that th,e Pleintifi dye or pairrf the leather

F¿ther lhan purchase pre-miNeC d,veo and parnts, tl¡e Plsintifl hss eicct¿d to purchase color

pigmrnts sêpa.caÈe irum various ¡olvEnts rvhich are then cor¡binad to ¡nakç titc pai¡rts and dycs,

Usirrg inlß method" rLe Plaíntiff i¡ abl¿ to rnix its ¡ei.rtts or dycs to match sprciÍÌcationr of each

FiürF¡Ð.Ber anci is ablE Íc nnainuin a inqsr inventcr¡. The parties have stipulated:

^, soivent B-3472n0.,, r,Ëts ns a ¡arrier fur othe¡ soiu¡lons appilerÍ tu the lçat$er,"
t). sol-¿ent B-341,3 s.s.sists in "... even distribution of cornponsnts .., ilnd ts ënsuie

good intercoat adhes[on of tbe peitrt."

ù, sÞlvsilB-340t nids in",,. ÊTÊll distri'!'ition of rhe paint and the rntercsatadhesion
of iha psint." ,

d. C1".:lohexanone prevents ¿',., e/atst haeing du6 tâ irigh rclative h'um¡diry ..,"

Th¡ th¡ce soivçnts unil Cyoiohex¿rnorrc will cpllestively be refeneJ Ío ôs "solveûts" heleo.fl,er.

Tle ¡arties also stipulated thet each of these solvents evaporates dr-uing the procesaing, but "a

Hí.te arnrur¡t lemains r¡'itl: rhe flnished product"" Therç befng no dispute with respect ¿o the

f¡ëts, tJus appeal iirvoiv,Es the interpretation of ruguiatlsns, wNoh are questioræ of i¡w. Ixnar

I{ørþsur Ítraryltnl"î v, Statro 251 Neb, 793, 559 N.\T.?d 487 (!997), Soøtfteetf Rll,rdl

,
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volunteer Fårc ÐepL v' N¿brutka Ðep|' of Rcvenue' 25"1' Ncb' 85?' E54' 560 ¡i'w'2d 436

(19ç71.

'lhe statuiory basin for üre exenpdon clairned states thãt the salc rlf proper-'y ís exenrpt

from selcg lâx if it is El "si¡le of ptoperty wh!,:h w'j.il enter icto u$d begonr+ ar;' ingredient r:r

ccn:.ponent f,flrt of Fîopertv manufaof+¡'Ed, púteg$od, or tþbricatcd for ultirnate sale at ret*il ."

NeB. ItEv. Srnr. $ ?7-?70?.13(2Ia). F¡usr¡ns to ihc ståtute, thc Dcpartment of Revsnr:c

adopf.ed the follor,ving regulefion q:on ur4ìch this csãe fu¡ns.

"0?J ,0 ! Property that becsmes sn ingredient or Çomponent part of a product

manufactrlrei!, procesæd, assembled, cr fahrica¡ed foi mle b¡' the prg*haser is ærempt. '

Propanl'that is ßeçÊsssrJ for productic¡r but whi¡:h does not ber.:ome an ingredient or

cÕt-ïponcflt part of the prod'uct #old is L1xable."

"023.02 To quaiiff 6s Êi(eínpt rhe prcperfy must meet ail of ths following condi*cr¡s;

023.ü!y'.'IIrc propert"v rnuøt physicalli' cr chtmically ente¡ i¡¡to and roruain n pafi

of the ñrrished prodrtct;

0?3,illB Tire property mu-st be an aesentisl ingrcdient oÍ c$mPon'rnt r.¡f Ûre

flnished producÇ and

Ð23,i12C Thp fi:dshed prcduot must bç a product that was rnsnufachned,
procassËd, Ðf febric.,¡t'åd Í:r sale by the p'.rchaser of the ingredient ,år ColÍpùnent
páf,t."

D cpertmcnt r¡l' Rcv,uuç Reg' I'023

The Def*ndar¡t m,aintains r tr+n'fokl p,osítíon, First. the solvenl is si¡nply E vehÌcle for

trarrsporting'.Le Cye i¡to the lcather a¡¡d therefure is not un ingredicnt o¡ $crniponËnt, but tnlher

ru.erely e prsilerty "tiråt is necesîary for prodrrction" ($023.01) and theret'ore subject to salee tnx.

Second, tl¡e solvent cloeç not'þhysically or chsrni':älly enter into nnd ¡ç¡¡ein a psul of ùe

firishect produw," ($0?i,02,{) therefoie not Ðx{rmpt. Ðefendant qornpûes the solvem to

{
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eelluloge c,rsirrgs .ivhich ¿re uged to mold processed meat Ê.nd ore then thrcw¡ away by the

Ëonsüner,l Detbndant also cunrpares the solvenrc to material used to lnsula'ie equipmeut

exptised to higtr ternperahres during steel processi$9. Ths insulaiíng rÍate¡'ial wÊtárl äwây dwing

thÊ plrjceasing and tJre nçm ¡nsterial is either ¡otd or given awey,z Ðefendant alge llkens th¡s

suh'ent Í.o carnera negafives, fl¿ts, ar:d li.thographic plates in thc printing procË.l.i urhich act

merely as instrumentalities o¡ ut"-r¡gilc for co.nveying the image fo the paper.s GuidEs anci fnrms

fol nncltea gteel are also cl'¿i¡ned er:r::pasable to tlre soÀvenl.a

The Piaintiffcontends that the sslveflt is an ingredíent of a c'rffipôrÈrlt {di,e or paint) of

its cnd proOuot . rJ5,ed r-rt painted leatl¿er goods - and ie therefq¡e sxe:npt even tfiottgh the soþ,'ent

iargely evapomies dwing the drying prr)ce,Err. Plainiiff alss c+ntends that since tmct amount¡ *f

ti¡e solvert rernaic, $023.û2,q b raiisficd. Plaintiff oompa¡cs thc sclvcnt io prooessittg oii-r rhat

rem*in as s çsating çn steei ba¡s following n:anirfacttuing,s It is cornpased tc lime in dri;rking

wârer where c,nly rroce Ë¡nourtÉ rernain ln the dri¡rking ueter.6 Fial¡tlff also arg$Ês thåi. ilr,ë

evapr:r*tion of thn solvent is nu difterent th¡n the evaporation of'dr,v ioc? a¡d irsç of water in

| .4meñcdn Slørcs Fa¿lting Co. v. Peøru, î03 N¿b. 76,227 ¡i,W.zd 544 (t979).

2 Nucor Steel'¡^ Lexenheiäen 233 Nel¡. 863, 4/.S N.'W.Zd 9Ð9 (1989).

! Interstat¿ Pfintìng Cø, v. ÐepL Of Revenuø, ?36Itícb. I10, 459 N.IV.Zd 519 (!990).

a N'ucor Steel v" Eatka,2 Ìieb,Àpp. 1-x8, 5úl? N.W.zd 449 (1993).

5 l'ulerufi t. ßalka,.5l{eb. App. 85, 555 N.1V.2d 344 (i996),

ë {stetrøpolitan UlÍIitî,es Ð¡sf. v. DonaldS. Leuenbstgar, Dosket 365, Page 160"

I-a¡:cæt* County Dtstict Court,

7 NÐ8, REv, RuL. l-8S'7 (nut in evidence).
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mãnufflcnl¡1ngr which Plaintiff claimE Ðefcndant h¿"s ruled tö be Êx€mPÎ'

The pasties' couniel have rnaùe athorough presÐûtûtion of thc law in this ûrÈIrà. Ëa¿h has

iegri authority to back !,ts selegtçd positíon. The Decisior" irf the $ta¿e Tær Commiseione¡ ¿lsc

pre$ents thp fifrây of c¿ses aËplicßbie to this çâse. AII the bricË and argurrients are v¿ell

F¡isrnted. In the end, if'the Court exarp.ines only the facts of *ütts cane, the ig¡ue tü¡ts ën lThere,

r,lurilg the iearL.lcr proccssing, tlrr rertruircd ønalysl.s is ¡nade, If made at ttre point thc saìvenl is

mir-ecl with the cclor pigment to fsr:n ø. dyo or pelut ftrr '.he lsatb¿r, the P1uintitr ciuarly 'rins.

The Cye ur paint is cleæly 4 casrponent part cf the entl prtduot. $the paint or dyc then becornc

the f,lcug, even afrer the paint or dye ir¿:r dd.ed in the final ftnished proüutt, the Flainriff aLsn

wi:ls. Horvsy,er, if ihe analysi5 fc¡cu¡es only on the soivento tl¡e outcome Íl less clea¡. Ouce the

paint or dye is 4Þplied to the lpather, it bcginr to dry, â^:id the sojvent ev¡ìPorates losving only"

trgoc ünäu:l:fi of the solvent in thc læthos

'fhe solvents ili {his c.qsc have Ê.ncti+nq and proacrtics sigdficantly ditïetent fro¡n nneat

cr st;el rnolds. guides, or equlpmeni insulniing rnsterial. "[he s,-llv¿nts cit rnöre thur meæly

ccÌtvËy the paint rc Érs ieatb,+r li^ce lÌthoglãphic plarcs ür úe,¡nefa eegatives, \{h.en the hidc

prucessing iu ccrnplebd the s+tvents afç gono ¿nd the only t¡ace of th¿ir e$iotence is abscrl¡ed in

th,c fr¡ul prcduct tu be solci^ Ths selvcnts f,rd ¿n esscflti¿i pert of lhe tìnal produot ¡n that '*itbout

rb.eír: treing abcsïbcd into the trridc. the palnt or dy"e would ntt t$lssttr ¿nd adhere. This analyais

is alEo injìuenc.'d by tJre foilrrwipg erohange þçfwnren the Cowt and thc afiomey for the State

Tax Cornmigsioner:

t iYss. R¡v. H,ut . t'8Ê-t (nor in evidencc).
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"'trHE COURTI tl¡quld it rnatter to you if the sslvcnt was addeÛ b)'the pr¡int

manufbctulsr anC includcd in the cont¿incr that '*¡as purrhased by Locka*anna?

*MR. BARTEL: If thcy purcharcd -- I don't thir¡k that - I thir¡k if you bought the paint

al¡,:ady thsr was mired togetb,.er, I do¡l't thí¡k the¡c wculd bc aüy way to distinguish it in
r.hat sEnsc anrJ I supposc tht eutirt amçunt of ilre ¡rroduct wr¡uid hc cxcmpt...."

Sjee also Änaei'¡r,ent ¡1. io the illrim for Overpayment. T2l. BasEd on lhis exohange anC the

foreg.,-ing comparisortr (except thos* nol in evidence) ther¿ is no choicp but to sonoludrr the

eclvents are exernpt. r\ny otheu ';o;rslusion wouid bo arbittary, 0apri0iou6 uvl incor.gi$ent,

I *rn obiiged to rsarJh a deci¡ion in this casc u¡hich ís not arbitraiy or caprieious. l/¿rþ'¿sf

Cerp v. Ëtale;253 Neb. 574, 57! l.i.\fu',zd 6?8 (1997); Í\lalgrntott ,-'.Abîan'tsøn' s!,tprü,',

Mc;ulre. v, ÐepuÍmenl of Molør Vehîcles,2.53 T'Isb. 92, 5dB Ì.i.t*¡-2d 4T I (199?). i rnuo:, oil

c.txÉç, "[accordj deference tlr an Êgeno]-'s intmp'retatton of its orvn regulations, un]sss plainìy

!ôjronecìus or incsnsistsnt. 
"9n¿f/¡ø¿¿sf 

JÌllrgil V'slunleer F ira Ðept, v, NeÞ, Þepí af Revenue, 25 L

Neb, 852. $60 N.\!,2d 436 {1997): .tnner Harþaw Hospl,tak v' SfeÍ¿, ã5 i }ieb. 793' $59

N,V/,?d48?(1997)" VíacÊaÀ,kÀra¡"{øDeplolüaüeÊ#ûnalSettìces,Zl3iJet¡,4i.3,434,57i

N,W2d 53 (1 99T). Oonchrdíng '*r¿t the cclvent¡ are differsrt fiom the ctlot pìgment or pre-

caixed dye or palnt wou.ld ne inccnsi¡¡ter¡i and arbi',rariv'

The Ceparurenr had thç âuth$rttl' t0 dÊüy the refund requested. Th.* question is vtheih*r

zueh deni¡ls ale ar'oirary or capricirius. A deoision ís arbiìrrry when it is m¿de in disregerd of

tþe tEots or circw¡ntance¡ æd wifhtut eorne basis wLi.ch *n'¡ld lead a reasonable peroon to the

same conclusion. Pa¡rdc rwa Rìdge tr,LC v; Banner €oanly,250 Neb. 9¡14" 554 N'W.zd 151

{1996); CentralPlatte¡V.ÆDu CígalFrcmanË,250Ncb.252,549N.\M"2Cli?(1996)" ",4

capricious decision ig one guided by fancy raüc¡ than by judgment or settled Furpose: such E

s
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Cecisio.n is apt to change Eucldenly; it is fre¿Lkish, whimsicsl, h'¿marsoms, Fcnderosa Ridge

LLC, supra; Çenaal Plarî¿ NRÐ, swpra; lnre Ápplieatlono!.lantzen.745 Neb. 81' 5il N'1V,2C

5'J4 (1994,1," fiouth¿æt Rutal Volanteet Fim Ðøpt, u. rYe,'¡asÍo ,Dept af Revettuq svpra @

966.

The Plaintiff h¿s astablisired its entitlemeni to fl¡r flÉÊmption for thonE solvåflts which a¡e

rnìxed wiu color pigrnenr to crcate paint cr dye which is tlæn applied to its fi$âl leathø good

products. Ar¡other conclusion would bc arbitruT, capduious a¡rd inco¡tsistant. The Decision of

the Srste Ta¡i CommisÞio$Br should t\erefarË be rcversed and úe ¡eflrttd reqnested shout,i be

per.nitted,

1T Ig THEREF'ORE ITEJREËY ORÐÐRED.dlilD AD.ITÍDGEÞ iirAt tlìe dCgiSiOU cf

rhs Direc¡or of the Depurtneni R"evenue drtevl Octuber 3A,7991 is reverseci and the rofund

r':questgd is ganted.

Dai¿d: Septernber l,6, i998,

judge
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