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Appellees.

This is an appeal .from 8 decision of the State Tax Commissioner (the
Comurnissioner) rendered on January 2, 1997, sustaining deficiéncy assessments made by
the Nebraska Department of Revenue (the department), brought under the Nebraska
Administrative Procedure Act. NEB.REV.STAT. §§ 84-9501 through 920 (Reissue 1994, as
amended). Accordingly, review is conducted by the court, without a jury, de novo on the
record presented to the Commissioner’s designated hearing officer. NEB, REV, STAT. § 84-
917(5)(2) (Reissue 1994). The record consists of the transcyipt and the bill of exceptions
of the proceedings before the hearing officer. Slack Nursing Home v. Department of Social
Services, 247 Neb. 45'2., 528 N.W.2d 285 (1995).

In reviewing the evidence, the court reaches conclusions independent of those of the
Commissioner. Where credible evidence is in conflict on a material issue of faot- b%weggr,

. the court gives weight to the fact the hearing officer heard and observed the w;pesses\md =

(‘)

accepted one version of the facts rather than another. Diefer v. State, 228 Neb _368 -322 S
N.W.2d 560 (1988). Also, the court keeps in mind that.“[a] rebuttable presumpn@n of .

2 S
validity attaches to the actions of administrative agencies. The burden of prciafcrestmlth_—

the party challenging the agency’s actions.” Wagoner v. Central Platte NaturaFReswces

District, 247 Neb, 233, 236, 526 N.W.2d 422, 425 (1995).
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Statement of the Case

In the Commissioner’s order, the deficiency assessients issued against Mid City
Stereo, Inc., (Mid City) by the Department for sales and congumer use taxes in the amount
of $138,850.00, inclusive of penalties and interest, were upheld, First, the Commissioner
found the most credible source to establish the gross yeceipts of the business and,
therefore, the amount of sales tax due during the audit period, was the computer-generated
general ledger. The Commissioner also found Mid City failed to provide eredible evidence
supporting its position it paid taxes on certain computer software, carpet, tile and a video
display unit. (The issue of withholding taxes was not disputed by Mid City and, therefore,
was not discussed in the Commissioner’s order.) £

Statement of Facts

Mid City is owned and operated by Doug and Wyla Speidell. It is located in
Norfoik, Nebraska, and retails furniture, appliances, stereo ‘equipment, electronics, carpet,
and other related items, - , y

Mid City was informed in August 1991 the department intended to audit the
business, concerning its Nebraska sales, use, withholdin!gf' and corporate income taxes.
Sales taxes were to be reviewed from December 1, 1988, tlﬁough November 30, 1991; use
taxes from December 1, 1986, through November 30, 1991; and withholding taxes for

11990, 1991 and January 1992, After rescheduling several times, the audir started on

January 6, 1992,

The audit was conducted by Nikki Bl\\}ood (’Elwood)g'ﬁh one of the supervisors for the
department. Prior to the audit, Mid City was given a list; of records needed during the
audit, including sales journals and invoices and/or daily sfa)es reports, and was also told
additional records may be required duyring the audit, The‘x gudit team followed standard
department procedures in conducting the audit and reviex{f:ed Mid City’s sales invoices,

depreciation schedules, cash receipts, cash disbursements and withholding journals.

13
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A sales tax program was performed in relation to M:[id City, testing fhe reliability
of the Nebraska sales tax return itself. When asked, Elwoodf%was told that, in order to keep
track of the sales tax, the daily sales that accumiulated on the daily cash register tapes were
added together at thé end of the month. It was presumed that, from this, sales tax was
calculated. In order to test the sales tax returns, three rapdom months’ worth of sales
invoices were reviewed. The sales tax on the monthly totals was calculated and compared
to what had been entered on the sales tax return forms (Form 10's). The result of this
initial test was that the sales tax collected as per the sales invoices was substantially higher
than what was reported on the Form 10's. In order to furiher verify the Form 10's, by
making sure all the invoices and sales were being rev1ewed the gross sales from the
computer-generated general ledger were compared with the gross sales reported on the
federal income tax return Form 1120 and the two numbers compared favorably. When the
Form 1120 gross sales were compared with the Form 10 gross sales, however, an
approximate $1,200,000 deficiency was discovered. |

The audit team was not informed any otﬁer information was used in preparing the
Form 10's, until Rebruary 1996, when the 13-column worksheets, called “green sheets”
or “backups,” were presented by Twyla Speidel. There 1s‘no indication in the record of
bow or why these sheets were finally given to the auditors, };'ut Elwood testified that, when
initially asking for backup documentation to the Form 10's."'§she was told none existed. At
any rate, Twyla Speidel explained to Elwood how the green sheets worked (i.e., by taking

the cash sales column, plus the charge sales column, subtrd?ﬁting the ;eceived on accbungg
and sales tax payable columns and then adding the sterep/tax column, ) Upon doing an
initial test of four months’ worth of the green sheets, accordmg to the instructions provided
by Twyla Speidel, Elwood found the gross sales figures mz,tched those represented on the
Form 10's. After testing the remaining sheets at a later date, however, .the auditors

determined the green sheets did nor tie to the Form 10’ s;and, in fact, gross sales were

i
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approxhﬁately $650,000 higher according to the green shaets than on the Form 10's.
| Additional problems were uncovered concerning the green sheets. For example, a
period of six months’ worth of green sheets, from July te December 1990, is missing.
Also, the green sheets were done, apparently, for only two aut of the three cash registers
in the store. Blwood was told Rod Zwygart (Zwygart), Mid City's CPA, was making these
adjustments, for the third register, manually, to include them in the Form 10's.
According to standard audit procedures, the audit team alsb examined the general
ledger, in particular the sales and sales tax payable accounts, The team concluded that all
the credits, or money flowing into the sales tax payable account, were proper and that most
of the subtractions, for example returns, canceled layaway and tax payments, were fine,
too. It discovered, howev;r, several large, sporadic Ziebits ta the account, which appeared |
to be transferred into a sales or miscellaneous income type of account, without any
explanation in the ledger except for the notations “Rod’s AAJ ", “CPA Adj.” or “Rod.”
When asked for backup docurnentation or explanation for why the adjustments were made,
Zwygart said only thar they were to balance what was owed the state and that no backup
existed. It was not untl his deposition that he stated the reason for the adjustments was to
account for unapproved finance sales. (A copy of the deposition is not part of the record.)
Regardless, no information was ever provided to the auditors concerhing customer names,
merchandise purchased or date of disapproval to tie in with the amounts subtracted from
the sales tax account. Furthermore, there were no cowesp@ndmg adjustments made to the
sales or accounts receivable accounts, which you would expcct to see as a good accounting
practice. Perhaps most curious, though, is there were ﬁf sbits made to “furniture” or
“miscellaneous” aceounts, but they were in the amount of the sales tax debits and not in
the amount of what the corresponding sale price would hawc been.

The department also found, during the course of im audit, a number of 1tems on
which Mid City apparently had not paid sales or use tax. These included computer

faece o
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software, carpet, tile, paint and a V1deo display. At the hearing before the hearmg officer,
Mid City produced letters from the various companies ftom which these items were
purchased, which all show Mid City paid the applicable sa!(:s taxes.

Discussion ‘

. Mid City has offered more than one reason why the gales tax assessment against it
should be reversed. First,' it asserts it was wrong for the department to ' rely on the
computer-generated general ledger in the andit, because it was completely inaccurate, due
to faulty computer software. Instead, Mid City argues its 13;column worksheets or “green
sheets” should be used, because they broke down daily sffles information into specific
categories and were made directly from the cash regtster tﬁ'pes Even if the green sheets

. are not used, Mid City argues the assessments shoul‘ﬁ be reversed, because the
“adjustments” to the sales tax payable account on the gencxfal ledger represented turned-
down credit sales which were never backed out of the computer. In other words, the sales
in the computer, and hence general ledger, were overstated. In regards to the use tax issue,
Mid City states the letters from the companies provide e:(mclusive and uncontroverted
proof taxes were paid on all items purchased. : ¢

| -1 ISales Tax 55

Mid City argues the general ledger was complet%ly inaceurate, due to faulty

computer software. Therefore, it concludes, it was error foa“the department to rely on the

general ledger in calculating the sales tax deficiency. Thc"-\re are a number of problems

with this argument. .

First, Mid City never presented any detailed ev1dence on what exactly the problems

with the software were nor was it sufficiently explamed why Mid City continued using the

software for at least five years, when it knew the software was not performing correctly.

Paula Berry (Berry) Mid City’s bookkeeper, stated the wbole system was “just a mess,”

when she started in 1990, and that Mid City was still using me software program when she

&
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left in £995. BEven though Berry explained the reason MZd City continued to use the
software was to be able to track inventory, she also testified gven that part of the program
was defective, ,

Moreover, it was never explained why, if Zwygart had more confidence in the daily
green sheets than the computer ledger, he nonetheless useé! the printout information in
preparing the Form 1120's, as testified to by Twyla Spe';;glel and by 2wy§art himself.
Another fact which suggests the computer-generated ledgsr was accurate is it was also
rehed on to secure a bank loan for construction of the new building in which Mid City is
currently located. Also, it is difficult to understand why M d City would have presented
the ledger at the begmmng of the audit, especially without indlcatmg to the auditors there
were problems with the software which generated it, 1f the ledger was indeed as inaccurate
as Mid City now claims. :-ﬁi

Perhaps the most troubling issue is the large, sporadis debits made to the sales tax
payable account by Zwygart. As stated earlier, Zwygart orl_g.inally told Elwood the debits
were made to balance what was owed to the state and there "“/as no backup documentation.
Tt was not until Zwygart's deposition that he stated the adju;g'tmez'lts were made to account
for unapproved finance sales that were never backed out *‘Jf the computer system. Even
though this is a logical explanation (Berry testified finance iles were booked immediately
on the computer, but were not recorded on the green slieets until they were actually
approved), the fact the auditors were never provided any ili%brmation on customer names,
merchandise purchased or dates of dlsapproval with whxc}m to verify the amounts of the
adjustments causes the court concern. What is even mme puzzling is there were no
corresponding debits made to sales or accounts rece1vab‘ife columns, which you would
expect to see as good accounting practice. While there wére credits made to "furniture"
and "miscellaneous" columns, they were in the amount 3{ the sales tax debits, not the

amount of what the actual sales price would have been. '{-‘he above tend to persuade the
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court the general ledger was indeed an accurate document anrfl the adjustments made to the
sales tax accounts are not supported by the evidence. ;

Even if the court concludes the computer ledger was ﬁ‘-:mlty and could not be relied

" on in calculaiing any sales tax deficiencies, Mid City is still not in the clear. Mid City
argues the 13 column green sheets were the most reliable gource documents and should
have been used instead of the ledger; however, there are also a number of prc;blems
concerning the reliability and credibility of the green sheets.

According to Elwood, even the green sheets did not mﬁtch up to the sales tax figures
reported on the Form 10's, when compared to the sales ir%?ioices. Mid City attempts to
explain this difference by claiming the department used the gggrong formula in checking the
sheets by adding the "stereo tax" column in the equaﬁon. Tﬁ;s argument holds little water.

First of all, this was the precise method prescribed to fhe auditors by Twyla Speidel,
when the sheets were finally given to them to verify. In afldition, when the department
tested the first four months’ worth of sheets, according to Twyla Speidel's direétions, it
found they were all "reasonably close” to the figures on the Form 10's. The rest of the
sheets, however, when tested by the department, using the s:alme formuls, did not tie to the
Form 10's. If Elwood had been using the wrong formula, 34 M1d City claims, how could
the first four months of sheets which were tested have como *out right? Mid-City also fails
to explain how Blwood and Twyla Spexdel could have comn to the same conclusion as to
the accuracy of the March 1991 green sheets, Elwood duru;;g the audit and Twylg Speidel
when Brodkey asked hef to double-check the green sheefﬁs,' if they were reviewing or
calculating the information on the green sheets differently from each other. '

Apart from the questlonable reliability of the gregl.n sheets, there ex1sts issues
regarding their cred1b111ty Apart from the fact there is a psnod of six months' worth of
sheets mxssmg, the sheets vere not presented to the aumtorﬂuntﬂ four years after the audit
was completed, in February 1996, despite the auditors' r&quest during the audit for any
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backup documentanon to the Form 10's. It is curious, to say%’lhe least, Mid City withheld
these documents, simply because they were not asked for epeciﬂcally You would think
that, if the green sheets were in fact 8o heavily relied on, Mid City would have given them
to the auditors at the very begmmng of the audit, instead of visking an incorrect deficiency
assessment by presenting the auditors with a computer-gsnerated document which it
believed to be completely xnaccurate

Another potential problem is the green sheets tbemselves appear o be prepared by
the same person. The handwriting is strikingly similar for alI the months in evidence, with
the exception of a few daily entries for the months of April amd June of 1991, the sales tax
column of November 1991 and all the entries for January and Pebruary 1991, which
appear to be in another person s writing. This conﬂxcts samewhat with the testimony of
Berry that she prepared the green sheets “most of the tlme." but that a number of people
would have been involved in the procedure. First of all, 1mppears that only two people
prepared the figures on the green sheets. It appears one peirson prepared the entries from
December 1988 until January 1991, excluding the six montiii"period the sheets are missing.
It appears that same person also made the entries for Niarch, May and July through
October of 1991, and most of the daily entries for April, Jt.me and November of 1991. In
other words, it appears one person completed all the da11y antnes for 19 out of 24 green
gheets, at one entry per day, and a majority of daily entries an another three. Such a large'
number of daxly entries would seem to warrant a stronger characterization of Berry’s
involvement in the creation of these documents than she preesred them “most of the time.)

Also puzzling is Berry’s testimory she began working for Mid City in September
of 1990, since the person who appears to have prepared the’majority of green sheets began
doing so in December of 1988, the date of the earliest greeu sheet in evidence. The only
poss1b1e conclusions, then, are that either Berry did not, m fact prepare the green sheets
“most of the time,” but, rather, at the most, had a very lirmted role in their preparation
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or that Blarry inaccurately represented to the hearing officer svhen she began working for
‘Mid City. Either way, her credibility as a witness for Mid City, as well as the reliability
of the green sheets, is called into question.

Considering all the evidence présented and taking mtf‘ gccount the presumption of
the correctness of the Commissioner’s decision, the court coz.lcludes it was proper for the
auditors to rely on Mid City’s computer-generated gem&:{'&gl ledger in assessing the
deficiency in sales tax reported against the plaintiff. There;fore, the sales tax deficiency
assessment against the Mid City is affirmed. | |
2. Use Tax ' i

As stated earlier, Mid City was assessed a use tax deﬁ}’ﬁciency for its alleged failure
to pay a sales or use tax'on a number of items purcha.sed in conjunction with the
construction of its new location. Mid City did produce, hov'. aver, evidence in the form of
letters from the persons or entities from which disputed iﬁnatenals and services were
purchased. The letters all state a sales tax was paid on whajever purchase was made.

These letters represent external and, therefore, ‘mheréhﬂy more reliable documents
which support Mid City’s position it paid any and all such taxes due on the items in
dispute, With the exception of the labor and materials purchésed from HF Kruger Planing
Mills, which is owned by ]joug Speidel's cousin, it is difﬁé’ult to believe Mid City could
persuade all four of these entities to create false documents tf_df: be used in 2 legal'proceeding
against it. ' Ni

The department also argues the letter from HF Krugf:r Planing Mills does nothing
to account for the taxes which should have been paid for thi;‘*,:idesigns for the video display
unit which were created by JD f)esign Company. Howeveri§§accordmg to the testimony of
Doug Speidel, no designs were actually purchased from . F. Kruger Planing Mills.
Rather, it appears what JD Design created for Mid City v}as rough sketches of how the

unit could be constructed, apparently with the hopes of enﬁ’élng Mid City into purchasing
t
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its labor and materials, which Mid City'w never did. JD Desigji's involvement in this issue,
therefore, appears to be irr¢levant.
While it is true Mid City could have presented stropger. evidence, in the form of
" detailed receipts or lease agreements, the external nature of the letters from the various
entities gives great weight to the claim by Mid City that it-pald any and all sales or use tax
due on the items it purchased. The fact the lease for the computer software was arranged
~ by a company other than the one which sold it to Mid City does not imply the selling
company did not know how sales tax was charged to its custombrs Furthermore, since
all of the companies mvolved are Nebraska compame.,. it would have been their
responsibility for collecting any sales tax due on the items fhey sold and not Mid City's.
Therefore, the use tax deficiencies assessed against de C‘;ty should be reversed
Conclusion f
The decision of the Commissioner should be, and hereby is, affirmed, in part, and
reversed, in part, as provided for herein. The costs of this action are taxed to Mid City
" Stereo, Ine.
A copy of this order is sen

SO ORDERED.
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