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OPINIOIÍ OF ÎllE SUPREI,IE COITRT OF I{EBRASRÀ

a4q ñeb flQ t sL+5 fù rl)il 4',11

Caee TlEle

. V,¡L-Pak of Omaha,.-o,"., Àppellant,

DeoartmeaÈ, of Revenue of Èlre State of Nebr¿eke
a:n¿ mr¿iio Betri Ba1ka, Tax Conuniseioner for

the SEaÈe of Nebraska, APPelIeee.

Case-laErtÍon

val-Pak of Omaba v. DeparÈ,nent' of Revenue

Flled Ànrll 5. 19e5. ì[o-e-94-4:à8,

Appeal frorn Ehe DlEtrLct Court for Lancaster CounÈy¡ PauI D.
uerrÍeË-, tlt . , ,lrrdge '. Àf f l-med -

DavLd À. IJudt,¡(ê a¡rd Stanley .7. åndergen, of RenboLÈ LudÈke
Parker & BerEer, fot appellanc'

Doa
appellee.

gÈenberg, ÀÈËorney Gþneral, and L. J¿y B¡rt'cl for
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VâI¡-DN( OF OUAHA V. DBPåRTttB[l OF REI'BNI'E

NO. g-94-42A - flled Aprll 5, 1996.

1 . Àd¡îlaietratLve I¡aw: Final Orderg : þpeal a¡d Error,. ' À f t¡at
order rendered by a dletríct court 1s a Judícíal revLcw Dursue¡t bo

Ehe fdmlnlcBraEive Procedr¡re AêË ney be rcvers¡d, vrclEed, oa

nodlflcd by an appcllaEe cqrrE, for errors apÞearfag oa thc recotrd.

2. ådrnlnLeEraeíve r¡alrr. Agency regulat,iona thâc 3rê properly

adopted and filEd wlEh the 9eoreEary of state hav¡ Ehê cff¡cÈ of
EtEtutory law.

I
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. whlce, c.J., caporale, Fahrnbrnrch, I.ranphler, úlrighÈ, Connolly,
and Gerrard, J.T.

!{RIoI¡T, J.

val-Pak of omalra, rnc. (val-pEJc), appeale 'the ord,er of the
I¡ancaEter CouriÈy DiEtrlct Court t¡hich. affi¡rned the staEe Tax

Comnlseioner's denlal of val-Pak'E claim for a refr¡¡d, of Nebragka

uqe tax.

SCOPE OF REVIEVI

À final or¿er rendered by e digtricÈ courÈ ín a judicial
review pursuanÈ Eo the Mminlst,rative procedure Act may be

rewetrsed, vacaEed, oÍ rnodtfled by An appellate coutt for errorE
appearing'on Ehe record. see, r\eb, Rev. 6cat. s s4-91g(3) (ReisEue

L994) r. I¡ee v. NebraekaJtaÈe RaeLno Cornm., 215 Neb. â64, 513 N.W.2d,

87.4 (1994) .

FACTS

Val-Pak 1e a Nebraeka busLneeE llceneed unde¡ a¡ egreemeaÈ

with Val-Pak Dfrecc ltarketlng Syat,eua, Inc,., (Dírect !{arketíng) r of
Largo, Florida. Belween Lg87 ä¡rd 1991, Val-Þak' o¡lerat,ed e

dLrect-ma1l advertLsing bueinegE ln omahå, Nebracka, aad

Êurrou¡rdlng arees ílr Nebrae!€ and lowa. DLrecÈ l,larlsetLng prlncs
advért,lsiug nateríal a¡d detivers it Ëo rcsidenls by rüåil. The

agreenenÈ between Val-pak and Direct, !.larketlng p"#ia"a ÈheÈ

Val-Pak had che rigbt to Eecute and arra¡¡ge for Èh.e dlstribuglon of
advercising maÈeríaI r¡nder the eyetem provided by Dlrec!, !úarketíng
wiÈhla ehe teri.Èory speclfied ln the agreement.

Direcc Marketlng agreed uo ttprLnÈ a¡d mall all matertal ¿eeded,

Èo complete 
, [val-Pak'E]. ciEt,ribuÈio¡r. ,r vaJ.-pak agreed .to npay

[DÍrect uerketing'si prevailing raEas f or ar1 work otd,ered,. r



ÊPR ø5 '96 1ø:38ÊM NE ÊTTY GEN LITILEG 4Ø?/471-3835 P.5

Dl.recÈ Marlcee,ing billed val-pak fos the cost of Þroduciag,
prJ-nllng, and distrlbucing advertisJ.ng materlal ín ![ebraskå.

Val'Pak enÈered 1nÈo 'rparticipaÈlon agreemcnÈer wíth local
bueíneEeeg tor the prepereÈ,ion and disÈrlbuÈíoa by rnair of
adverËls1ng rnaËeriale nlthln a dceignaE,ed areE. Irnder lhe¡e
partlCipaElon Egreements, Val-pak agreed to provlde e¡¡lgËence in
planning and preparing drafE copÅce and proofr of Èh. propored

adverËfeing. val-pak also agreed to arrange the prÍnting of the
ad,vertlelng materlals, È,heír lneertion lnÈo envelopes, a¡ld Ehelr
discributíon Ehrough t,he mail.

va1-Pak'E em¡lroyeee eecured customeró, part,lcípa¡fon ln
direct-mail advert,lsÍng and prepared Èhe prelårnitrar:/ advertising
¡naEerlal for Eu.bnleeioa to Direct MarkeLing. llhen Ehe prelirnínary
a{vertlsing maEerlal waE cotçleled and approved by a custo¡ner, lE
waÉ forwerded to Dlrecg Ma-keting, whlch prepared a proof copy for
revlew by Ë,he cuEÈårner. fhe reluraed proof cogy erâs revlswed by

the cusËoner for accurecy. gurguånc to Èhe Þa¡ÈícLpatloa
agreemenE, Èhe cuEÈomer Ehen paid val-Þalß for 1È,s se¡:vÍcee.

The flnal proof ras retu¡ned to ' Dårect' !,larketlng for
productlon 'a¡ld dlEtributíon. Direct MarkeÈlag purehaeed the
prlnt,lnE materlals, publlshed i¡., .¿rreiÈlsemeaE, purchaced, Èhe

envelopes, ecuff ed the envelo¡leg wlth È,be prfnted met,erlale, Þeld

Ehe poÊtage, ård. mailed the maÈerlals to residenÈs in an erea

deaf,grnaEed by va1-Pak. Val-Pak never Èook phyelcel ¡:oraeaslon of
the naÈerials diEtrlbut,ed by Dlrect, ttarketing. Dlrect Marketing
Eas '.hen, paiC by VaI-Pak pureuant io ihe licensing. aEreerne¡1È

beEween Val-Pak anC Direct Marketing
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The T+< Comnl.sslo¡ret lesued e nogice of d^ef tcf ency

determlnatlon a¡:d aEeessmeat, againeu Val-Palc for use Èa:c due for
the perlod of L987 Èhrough 1991, fn E,he amou¡tg of S12,180.80. Îbê

aeEessmenE was based upon Val-PElc'a failure !o refirít rr" i.rc on lts
purchaae End uEe of, EanEible peraonal property provtded by Direcg

llarketlng and dletrlbuËed Ln Nebraeka pursuea,È to V¡I-pak,c

epecífications. Val-Þak pald Èhe ageeÉamenÈ and gub¡equeauly flled
a clairn for refund oa septenbet 22, 1992, and an ame¡rd¡d cl¡lm for
refund, on Sepeember 25. fh.e Tax CommLsetoner denled val-paf , g

orlginal and amended refund claå¡ng ln a lettÄr dated December 15.

A€SIG!{I4EÀ¡IIS OF ERROR

VaI-Pak makeE Ehree,aaelgnment,s of error: The dieÈ¡lct cour!,

erred (1) ln {eeerminLng ÈhaË the regulaÈlone of the Nebraeka

DepartmenE of Revenue do [ot exenpÈ Val-Pek'E acÈlvlÈ,lee from

Nebragka uge tex, (2t í¿ deÈermfníng that Vel-Pak uged or congumed

targlble ¡lersonal property ia the SÈate of Nebraeka, and (3) ln
afllrrnlng .Ëhe Tax Conuníeeloaer'g decLeíon and falllng Ëo grant

Val-Pak' € request' for rellef .

åNÀI..Y8IS

Ihe decieíve lFsue :r appeal ls wheEher Ehe dl¡Èrict courÈ

erred. in fíndlng êhat vel-Pak's: purchaee and uae of edvertl,sl¡g

¡naËerlals dietrlbr¡E,ed ln Nebraeka eonsÈíEuted a use of Èanglble

person¿I property eubject t,o Nebraeka'E uEe tax.

Vfe fl¡s¿ seË forth, Èhe applícabIe et,acuÈes Ln eff,àct at rhe

Èíme Val -Pak' g claim f or refund rraa f i1ed. Neb. Rev . ScaÈ .

g 7i-2703. (Cum. Supp. L992) provlded:

(1) There is beraby lrçosed a câx . upon Êhe gros€
leceipÈs from all Eales of tangible personal property sold aÈ' re¿aíI ín Èbis ateÈe

a
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Q) .ã. use Èax 1g hereby lmpoeed on Ehe sLorag. ¿ usê t ot
ot,her congurnpE,lon 1n thle etaÈe of cangible persoual propeity
purchaeed, Ieaeed, or rented fror¡r ariy reE¡l1er ¡nd oE any
Era¡rgactlon Cbe gross receipte of whÍch aËe rrrbjecÈ Èo terc

,under Er¡bsecÈ1on (1) of Ehig sectlon oa or afÈer dnra. 1, 1962,
for Éttorage, uge t et other coneumptJ.on in Ehl.a ¡Ë¿te aÈ tbe
raEe seE êE provlded in eubsecE,ion (1) of tbts secËion on lbe
sales ¡rrice of Ë,he property et t ln Èhe ëase of lcaeeg or
rentals, of the lease or rental pri.cee.

I'UEe'r wae deflned as |tEhe exercLEe of any right or power ovêr

tangíbIe Þersonal property íncídent.Èo the ownerehj.p or poeaeseíon

of Ehat tangible pereonal properËy . , r Neb. Rev. staE,.

I Zl-2102-23 (Orm. 8upp. 1992) . nfangíble personal prope¡t,y'. wag

defåned as 'personal property whích'may be Eeen, weighed, meaeured,

felt t at touched or whtåh ls i¡ any other mâ¡rner percepêible to the

EenáeÉt , , . .n '' Heb. Rev. ståt, t ?7-2702,20 (O¡m. Supp. 1994) .

.ã. trrecailern wag defined, as n[alny seller engaged, ln the buEinese

of rnakiag 'Eales of tangtble personal property for . uee , 6t
other consurnpcfor , .i Neb. Rev. stat. E 77-2i02.14(1) (o¡m.

8upp. 1992) . Sectlon 7?-2703(2) (f) provlded: I'iE Ehall be further
preeurned . . Èhac Eangtble peseonal properuy ehlpped or broughE

t,o thíE EEaee by the purcluser after r7u¡¡e \, L967, wae purchased

from a ret,ailar T or aftar th"et d^et,e for . uEer ot oÈher

consu¡nption in thfc eÈaÈe. I

îhe dist,rlct, court for¡¡d thaC Val-Pak'¡ ccntrol over Ehe

preparaË1on anC diet¡ibut,lon of iha dj.rec¡-rraí1 adverÈieing

¡naÈerLals. consEituËed the exercise o¡' a rtghÈ or power cver

t,anglble persona1 property and., there¡ore, involved, a Eaxable use

aa Cef,ined in S ?.1-2?02.23. The d,istrtct court' reLieC upôn

-4-
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Com*ìËtably Youre rnc- v. níreqtor. DívlFlon of laxaeþn, !2 N.,f .

Tax 570 (tglZl t a[fli,2?2 N.û. 8uper. 540 | 640 À.2d 862 (1994). In
chaE caee, Èhe New ilereey Tåx Court held ÈhåB Ehc C¿u<peyer,!

control over digtrlbqcioa of t,he caBaloga lia¡ an reconomic

uÈ,L1LzaËion" of the cat,aloge end, t,herefore, quelåfíed ¡s e iusen

under New ilereey law. '

Val-Pak algueft tbaE g 77-2703 (2) did noc ¡rrovlde for a uge s¡uß

to be impoeed whea Ë,he property wae "economically uÈ1112edtr fn thle
etaÈe, Val-Pak eeserta Èhat Ëhe tax is lm¡:oeed when Ehr proÞerty

1e gÊ.ed in Èhle Eeate, êe uge.ig defíned by S ZZ-2702,23, ¡nd that
sLnce Va1-Pak does not have eny êonceivable right or poner over Èbe

adveçtísing fl1erE after Ehey are dellvered t,o a poet offfce in
Florlda, Ê üeê tax ghould noE be J.nposed upên VaL-Palc.

. Val-Pak referg uE to other JurlEdíctlone wh,lch have decezmlned

È!råÈ there iE no rueer of maÈeríals for puzpoÁtee of lmpoelng a uee

tax when catalogs are prinEed outEide of Ehe Juríadieuion a¡rd

dígÈrlbuÈed by connon carrj.ers Ëo poeÈ of,fíceg for dellvery to

recÍplencs., See, , L73 Àtlz,
644t 845 P.2d 1139 (r9g¡); May ÞepÈ. Storee-v. DíreEËor qf R,evènuq,

?18 8.I{.3d L74 (uo,. f988) ; Modertr MerehanðislnE w. Dept . of

Revênue, 3g7 lf.W.2d 470 (8.D. 19g;) ¡ De¡aæmeal oi Revent¡e.r¡. ro¡ne

Dlrac!,.er¿-fnc., 105 IllE. 2d 52, 312 N.ltl.2d 820 (1981) ; Dístrl.ct of

columblE v-91. Eel1 a cp-. Inc., 420 A.2d 1208 (D.C. 1980); Ec¡p$g
E¡osn- v. Ta:c Comn*, 62 à,D.2d 514, 405 N.Y.s.2d å03 (1978) ; UâEt

F.qaltv, fnc. v. Norberg, 111 R,.I. 402., 303 À.2d 351 (1973) . For

Èhe reasoEtE setr fcrch below, álre ccncLude',lba¿ 'Èb,eee caseo. .a,5F ,11pt,

appllcable io cur declaj.cnr Jlot 1= . ccmf ert+blv Yeu¡e- lnc-, .,$Fg$,

which the dlscric: court relied.
, Jr,.. '¡ i¿ l.$ '-\ ., - i"¡¡¡¡'¡ : I ' 

I

P.B
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Tfi.e, regul.etlcin€ of Ehe DepartmenÈ of RevEnue ispccl,f,Leally

provld.e Eh¿t advereisíng gern¡iceg Eimllar to Eho¡e performed by

V.al-!ak are er:bJect Bo Èax. Àgeacy regulaElons Èb^at are Þroperly
adopeed and filed wtcb Ehe gecretarT of tltaÈe lrave thê effect of

sEaËuÈ,or':a law. ñleo? Stee]. v. IJeuenberger, 233 Ueb. f163, 44à

N.W.2d,909 (1989) . Our decíEion ie concrolled brll 316 Neb. Mnin.

Code, ch. 1, 5 056 (1984), whlch eÈatêg ln part:

REG. 1.056 ÀÐ\TERTISING AISD ÀDÎ/ERTISING ÀGENCIES

056.01 INTRODUCTION

055.01À The detennínatlon of the ealeE and uEe tax
llablltty of an advertlelng agency íe dependen!, upon whether
t,he agency ie perfornrlng a eeñ¡íce whlch does noÈ reeult in
E,he ,Èranefer of E,lCIe or poeseeelon of tangíble personal
property or le engaged ía en acÈlvtEy which regult,g ín the
Ëra¡gfer o¡' tllle or poeseegíon oi Èanglble persoael Þroperty.

Hhea an advertieing agenry la providiag a Ee::rrlce Ëo its
CU€ÈOnerÊ, aE EeË, ou! ln the following seCþ.LOns 055 . 024,

055 . O2B, aad 056 . 04À, iE is the ult,LmEt,e con¡r¡¡n r of all
rn¿Eeriale and Eervl,cee purchased by lt End ueed t n proytding
thet Eerillce. The advert,lslng Bgeséy le lia-ble for papenE of
the appllcable EaleE or uáe Ca:( o¡1 Ehe agency'l coet of
providÍng EhaE eeñrice, reEardleEs of the relaLlonghip beE,t¡een

Èhe agen,cy and lÈs cuetomer.

J

.,,J/al-Palc h"g.coaceded tbå.t it act,ed ee Err advertJ.rlng aEency

e^ud provid,ed a Ee:n¡ice co lCs cusEomerÉ. thug r ptJtEuãilllt to

I O56.ott, Val-PEk lE the u1Elma¡e conEum€r of all maËeríaLs aad

eerr¡lcee purchaaed by 1¡ and used in provldlng E!¡aÈ gel¡¡ice.

Vel-pak LE Eherefore lisble for papent o! the apoLlcable uge. Èax

on lüs ccst cf p:cvlCing ¡ha: =er¡ice =eEa=dl=ss ai itg

relat,ionslri'p t¡1ch ir-s euEEome:r.
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Va1-Pak arguee ÈhaE 5 056 ,028.4 exernpts Val-pak from Ehe EejE.

Sect,ion 055. 02 ataËee 1n pe*ínent ÞerÈ

056.02 ADVERTIEING SERVICES gEfTCg DO NOT RESUIJT TN THE
TR,.L!TS¡'ER OF TÀI.TGIBLE PERSONA! ÞROPERT.IT . I

056 ,028 .ADvERTrsrNo sERvrcEs. saleg Èax doe¡ not appry
t,o ch¿rgee by an advertislng aEency for een¡iceg Ehac are ¡¡o!
a part of Ehe eale of fangíbre personal property or do not
repreeent labor or eeryùce cost in the agency, c produclion oÈ
any Èanglble pereonal propert,y which is eubJecc Eo EhE Ea¡(.
(See gecEion 056.01À)

Exam¡:les of Euch genrices are:
a

056,02P.4 Provldlng e¡r advertlslng señrlce by placlng
and/or arranglng for Ehe praclng of a¡r adverllsemenÈ in media,
such aE newÊpaperE, nagazlnee, or other publicatlonE if no
ÈranEfer of tanglble persoaal ÞroperÈy Èo the cuglomer 1E

ínvolved. rhie oécurE when a¡¡ adverÈlsing egenqf i¡ hlred È,o

deverop an fdea for a cuEtomer and arrarlg'eg for pubrlcation by
contracttng with e pr.rbIleher. À.s parÈ, of c,híe gerrlce the
agency preperee finlehed art whlch 1s EenB co the pr¡blisber Eo

be uÊed for reproductiou purpo€es, Àfte¡ euch uEe, the
flnished art íe eíther dlscarded or returned to È,h"e agenêy.
the agency then btlls ítg customer for variou¡ l¡,e¡nized
charges Euch as cre'ating, plarurJ.ng, layout, fialched ¡rÈ work,
phocopri¡¡Èe , Epagraphy, e4d Èhe chargee by r' newEpaper or
magazíne for pr.ÈIlcatlon. ÀIchough i¡r,such a citu¡tlon Èhe

customer d.erLvea economic benefiÈ from the publíeation ol ¿he

adverËlsementr Ehey do not recelve Eitle Èo, o¡ posEeeelon of
È,he flniehed art or any other Èangible ¡lersonal properey. The

agenqf is provldfng ån adve=eíei,ng se::vlce whlch iE noË

eubJect Èo Èax.

The prcvlsLons of J 056 ¡nuss .be =eaC i:l ccnjutcsicn wl.rb egch

oÈ,her. Unde: 3 056.0L1,,'Val-?ak Lz ine ultimaca conEumei o¡' all
naÈerials a¡ld ser¡iceg purchased by LC j.n providing È,he gen¡lce !o

-7-
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1E¡ cugtomerg. Irader x 056.028, sareg cax doe¡ noÈ apply to
clrargea by an edvertlglng agenc! tor señrieeg thåÈ are not perË, of
che eale of tanglble propêsEy or do aot iepresent Labor or ¡errrlce
ëoÊÈ in thc agcncy's producclo¡¡ of,,.any Eaagíble tnrroaai p=op"tcy

whlob i¡ Et¡bjecE Eo È,he Ë,a¡(. Ilhen concidered- ËogtÈb¡r,.:.|tr 056.,O1À

a^nd 056. O2B .malce íu clear chåc Vat-Palc ie lie¡Ie for papent of che

appllcable uee tax on Èhe.coet of provJ.dlng lEe genrlcc, í.e., rEIl

materLale ,and, se¡ilí.cee- pgrgl5sed,by, ít 1¡"d..,ueed ia. ¡lro¡¡ldlng thåt
gervlcê. r

For Èhe reaaons eeE forth herEln, Ëhe judgmenE of Ehe dleÈrlcÈ

court la afthned.
.AFFIRI!ÍED

a

-8-



}TEBRå,SK.â, SUPREME COT'RT
ÀÀID NEBR.àSKÀ COITRT OF APPEALS

OFFICE OF TEE CIJERß
P.O. BOX 98910

24L3 State Capltol Bulldlng
LLnco1n, Nebraska 68509

(402) 47L-373L

October 2, 1-996

Kímberly A. K1ein
ATTORNEY GENERiAIJ' S OFFICE
2L1,5 St,ate CapiEol
Lincoln, NE 68509

IN C.ASE OF: S-94-t047, Van Groningen v. Department of Revenue

Submítt.ed to Court without Oral Argument flled 09/25/96

has beea revLewed by the court and the followlng order entered:

Affirmed. See Rule 7A(1) .

Respectfully,

CLERK OF TEE SITPR^EME COURT .ÈlID COURT OF ÀPPEÀLS


