
FEB 23 '96 L?244 NEBR. ÊTTY.GEN. DPU 4Ø?X47t_4725 P.?

oPINT9I\I_O_F _TI¡8. SUPREME COITRT OF NEBRA.SKÀ.

A4q Èero 4ubt slZ AJDaå t43
Case fitle

Stat,e of Nebraska, ÀppelIee,
v.

Mickey M. SEubblefield, ÀppelIant.

9as.g.Ç?ption

State v. Stubblefield

FíIed February 23, 1996. No. S-95-396.

Appeal from Ehe DisÈricË, Court for lrancaster CounÈyr Dona1d
E. EndacoÈ,t, ,Judge. Affirmed.

Den¡rÍs R. KeeÉe, Lancaster County PtJ-bIíc Defender, and Scott
P. Helvie for appellant,.

, Don Sterrlcerg, Àttorney General, and .Toseph P. Loudon for
appel.Iee.



FEB 23 '96 t?'44 NEER. ÊTTY.GEN. DPIJ 4Ø?X4?1-_47?5 P.3

STÀTE V. ST(EBLEFIEITD

NO. 5-95-396 - fÍLed FebruarY 23, L996-

1. ,.Tudgments: AppeaÌ and Error. Regardíng quesEions of 1aw, an

appellate cou-rr, is obl"igat,ed tso reach a conclusion independenE of
'determinaEione reactred by the t,rÍaL courÈ.

2, Double .Teopardy, The Double ,Jeopardy Clause proÈects againat

three dÍstinct abuses: (1) a second proEecut,Íon for t,he same

of fense afeer acquÍttaI, Q) a eecond prosecution for È,he sarne

offenee aft,er convicÈ,ion, and (3) mulLiple punishment,Ë for the 6ame

offense.

3. Double Jeopardy: StaEuEes: Proof. Where the Eame acÈ or

t,ra¡rsacÈion const,Ícutes a víoLation of two distinct EtaEuLory

provisíons, the t,est.to be applíed to dete¡rníne whether there are

Èwo offe¡ases or only one is whether each províeion requires proof

of an add,itionaL fact which the other does not. Blockburger v.

United States, 2A4 U.S. '299,'52 S. C!. 180, 76 L. Ed. 306 (]-932).

4. : _: _. In both t,he mu1t,íple punishment and

multÍple proeecuÈion context.s, Ehe double jeopardy bar applíes if
the two offenseE for which a defendant ís puniehed or trÍed canr¡ot,

su:rrive. t,he Blockburger Èest .

5. Statutes: Controll-ed Sr:bstances: Intent: Proof . , À violaLiorl

of Neb. Rev. Stat,. S 28-4L6 (Reissue 1989) requiree proof of intent
t,o manufacÈure, distríbute, d,eIÍ,ver, or d,íspenee e controLled,

sr:bscance, but a wÍolat,ion of the maríjuana and controlled

snbst,ances Eans statut,es, Neb. Rev. SEat . SS 71'4301-' to 77-4316

(Reissue 1990 & Cum. Supp . tggz) , does not require, proo-f of Ehe

aame element.
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6. Statu¿es: Cont,ro1led SubstanceE: Taxes: Proof. A violation
of the marijuana and, controLLed, subscariceÊ tax sËatut.es, Neb. Rev.

SEaE. SS 77-430L to 77'43t6 (Reissue 1990 & O¡m. SuPp. 19921 ,

requÍres proof. Ëhat the excise Èax has not, been paid and tlrat the

deal,er pooeeesed at leaet 6 or more Ounces of maríjuana, but a

víolatrion of Neb. Rev. StaE.. S 28-4t6 (Reieeue 1989) does not

require proof of the same element.

7 . Dorrble ,Ieopardy: Statutee: Controlled Srrbstsances: Proof .

Neb. Rev, Stsat. S 28-LL6 (Reissue 19e9) and the maríjuana and.

controlled subetsanceE tax stsatutee, Neb. Rew. Stat. SS 77-430L tô

?7-43L6 (ReÍeeue 1990 & Cum, Supp. 1992), do not const,iËut,e the

aame offense, because each requíres proof of an element Èhe ot,her

d,oes not, a¡rd tb.uE, Èhe Double rÏeopardy CLause does not prohÍbit

prosecut,íon anð./or punishment for each of the tswo offeÌIEes
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whit,e, c.J., caporale, Fahrnbnrch, Lanphíer, wrÍghE, Connolly,

and Gerrard, J.T.

CONNOfTI./Y, ,f .

We have granted the SEaÈe's pet,ítíon to bl4pass the review of

Èhe Nebraska Court of Appeals pursua¡rE, to Neb. Rev- SC'aC. S 24-1105

(cr¡m. Supp. 1994). We are asked to deternine whecher prosecucing

Mickey M. Stubblefield for þossession of marijuana with intent to

de1íver (Neb, Rev. SEaE. S 28-416 (Reíssue 1989) ), aft,er a tax for

the same marijuana, has been aeeeseed against him purauant. t'o

NebraEkarE meríjuana and control,led subst.ances Eax EEaLuteE, Neb.

Rev. Stat. SS 77-430L to 77-43L6 (Reiseue 1990 & Cum. SuPp, L992) ,

víolaÈes the constitutional prohibition againeÈ, double jeopardy.

Stubblefiel,d appeal,s from an order of the dÍsErícE court for

I¡ancaster County, overruling his plea ín bar t,ô crímj"naì. posseseion

of marijuana with intent t,o deliver charges. The díetrict court

found that the Double ügonydV Clauses of È!¡e U.S. and Nebraeka

Conegitutions are not applicable becauge the d,rug t'ax aeeessed

agaÍns!, Stubblefield PursuanE to the drug tsax sEatutee did not

cosstítute punishment for pur'¡roses of doulcle jeopardy. Iùe affÍrrn

the díetsricts coult'e finding chag doubLe jeopardy doee noÈ bar trhe

crírninal prosecutíon of Stubblefield for possessíon with intent to.

delíwer, but we reach t,his concl,usíon on the basis of different
reasoning.

We find Ehat the criminal pôssesÉion with intent to dei-iver

charge does not conEt,itute Ëhe Êa¡ne 'offense as the Eax assessmenE

rrnder che drrg È,ax sEatutes. Thus, we corlclude that StubÞ1,-efieLd'e

plea ín bar to the crimínal prosecuEion orl che grounds thac ic
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$/ôuld consr,ítut,e a second prosecut,íon and/or mulciple punishrnenÈ

for t|" same offense Ís wÍtbout meric. !{e Ëherefore affÍrm-

ÀSSIGNMEMTS OF ERROR

StubblefíeLd allegeo Ehe discríct court errêd in noE finding
that the criminal posseseion of marijuana wích incent ¿o deliver
charge uras barred by Ehe Double,Jeopardy Claueee of Èl¡e U.S. and

Nebraeka òonstitucione, because Ehat charge, in addÍt,Íon t,o the tax

aseessment, subjects him Eo: (1) mu1Eip]e puniehmenE and/or (21

succeesive crimÍnal prosecution for the 6ame offenEe.

The SLaEe contends that. Stubblefield's first assig:ament of

error is premaÈ,ure because he has nots paid any of Ehe dnrg tax and.,

'thus, has not been pr-rnished for purpôses of double jeopardy. Sínce

urê are afÉi.rmíng the districÈ court's judgment for other reaÊône,

v¡e need not consÍder wheE,her Stubblefield'e multÍple punishment

claim is ripeo .

SCOPE OF REVIEV{

Regarding Ereetione of law, an appellaEe corr¡t ie oblÍgat,ed t,o

reach a conclusion independent of determinatÍone reached by the

ErÍa]'courE.@t248Neb.234,533N.w.2d905(rggs).
EACKGROTJôTD

On l'larch 19, 1993, Stìrbblefield was stopped by oÉfícers frorn

t,he Líncoln Police DeparÈ,ment while operating a môtor vehicle in
I¡incoln, Nebraeka. The off icers d,íecovered a sealed package in
Stubblefie].d'e car which conÈaíned 320 ounceË (zo pounds) of
marijuana, A€ a result, St,ubblefÍeld was arresÈed for unlawfuL

poêsesaion of marijuana wiÈh intent t.o deliver. No drug t-3x atamp

vJas affixed to t,he marijuana.



FEB ?3 '96 !?246 NEBR. ÊTTY.GEN. DPU 4Ø?>K47t_47?5 P.7

Pursuant to the drug tax EtaEutres, officers from Èhe polÍce

deparEmenE, submitted Êo the Tax Commissioner a Nebraska d:rtg tax

asÊeesment informaEÍon sheet informing che commiesioner of the

eeizure of 320 ounces of, maríjuana from StubblefÍe1d's vehicle.

The marÍjuana was taxed at a rat,e of 5100 per ounce for a toÈal Eax

of $32,000. In addition, the commíssioner asseseed a 100-percent

penalEy for nonpalzment of. the Èax in the amount of, ã32,000, and

intereet in che amounE of 5257 .75. The assessmenE of t,he Èax,

penalty, and intereet creaced a t.ax }Íen in favor of che State

against property Ín poeseeeion or owned by sEubblefÍe1d Ín the

amount of S64,251.75. Neb. Rev. StaL. SS 71-390L Eo 77-3909

(ReiEEue l-990). The comnissioner.filed a notice of staÈ,e tax lien
wit,h t,he Lancaster County register of deeds and a notice of lerry Ín

the district ceurÈ for Lancaster Councy

After the Tax Comníåsiôner initiatsed Èax collection efforts
under the Uniform state lax Lién RegÍetrat,ion and E¡forcement AcE,

the Stat,e, t,hrough the lr.rr""rt.r County Àttorney, initiaÈed.

criminal prosecutsion agaínet Scubblefield for t,he felony offense'of
possessÍon qf marijuana with Íntent tso deliver, The marijuana/

which ís the subjecÈ matter of the currenE crj"minal prosecutsíon

againet Stubblefiel,d, wae the Eame marijuana which was the subject

matÈer of the t,ax aÊEeËËment by the Tax Commíesíoner.

s¿ubblefield filed a pLea in bar alleging EhaÈ t,he posseesion

with inÈenE .Ëo deliver charge sraÊ barred. by the Double Jeopardy

Clausee of the U.S. and Nebraeka ConstituEions because tre had

already been prosecuted and punÍehed for the same offense by having

the Eax, penalty, and int,ereeÈ assessed against him. The district
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court overruled Scubblefield's plea in bar, and he was found guíItry

by a jury.

OVERVIEW OF NEBRÀSI(À'S MARTJTTANÀ .A}ID
CONTROLIJSD STTBSTÀÑCES 1À:( STÀÍTITES

Preliminaiily, we believe it helpful t,o give a descripcíon of
Nebraska's marijuana a¡rd êontrollèd eubstances Uax statut,es, The

ÊÈatuÈe6 wetre enacËed as 19 90 Neb. Irarirs, L . B , 260 , and are now

codifíed a¡ SS ??-430L t,o 11-431,6. they impose a tax on marijuana

aÈ a rate of $100 on each ounce or portion of an ounce in t.he

deaLer's possession. S 77-4303(1)(a). The tanc imposed by

S ?7-4303 shaLl be d.ue and payabl-e imrned,íateIy upon acçriaicion or

posEeEsÍon of maríjuena ín this etat,e by a dealer. S 17-4305- A

rrdealerr' Íe.defined in part as one who "acquires or possesaee eix
or more ounceE of marijuana,rr S 77-4301(2) . Thus/ orle must,

posseÊÊ ac leaçt 6'ouncee of marijuana to be subject to the cE¡x.

SecÈion 17-4302 prohibíts a dealep from possessing marijuana

unless thE tax has been'þaíd as evidenced by an officÍal ot,amp or

label affíxed to the mari3lr"n". Official stamps or Labels are to
be purchaeed, from the DeparEment of Reverrue. S 77-4304 3) . gaci

etamp ie valid for 6 rnonths after issuance, S 77-4304(2). In
applying for a tâx stamp, a dealer shall noE, be required to give

his or her name, addrees, Socíal SecuriÈy number, or other

identífyÍng information. S '77-4304, See, a1so, S!ate--v--Garza,

242 Neb. 5?3, 496 N.W.2d 448 (tggg) (sLatutes as interpreted, do not

violate prohíbÍtion against self-Íncriminatíon) .

Based on personal knowled.ge or informaEion availabLe tro Ehe

Ta:c Commissioner, the commi-ssioner musL asseÊs the cæc a.nd'penal.ty

upon any dealer who has noc paid t,he tax when due. S.77-4310. Any

dealer violating the drug E,ax statutes ís subject cô ? penalty of

-4-
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1OO percent of the tex in additíon co the Eax imposedby S 71-4303.

S 77-4309 (I) . The penalty shatl be collected as part of the tax.

Iê. If Ëhe amou¡rt of. the defíciency is not paid, the defÍcíency

shall accrue ÍnteresÈ for the.period from the dat,e the Eax was due

r-mtil ühe dat,e such deficíe¡rcy ie paíd. S 77-43L2(8) .

If payment is not, Ímmediately made after notifying the dealer

of the Ë.axt penalty, and int,eresE due and demanding palzmenÈ, Ehe

Tax Commíssioner shall coLlect the t,ax and penaltiee by any methôd

prescríbed, in the Uníform State Tax Lien Registration and.

EnforcemeneÀct..S7?'4310(3).Howewer,thedeaLerrnaypetition
for a hearíng regarding Ehe asÊessmen! purÊuanÈ to t'he

.Administratsive procedure Àct, S 77-4312 (1) .

Informa¡ion obtained in complíance with the drug tax BLaEutes

is confidential and may noÈ be ueed against t,he dealer in any

criminaL proceedi.g, except proceedings involving Eaxes due r¡¡rder

t,he dnrg t,at( statutes. -S 7'7'43L5. Ifowever, the ÊUatuteË do not

give a dealer Ímmunity from criminal proeecutÍon. S '77-4308, In

addÍÈion to the aforementÍoned civiL penalEíee, E ?7-4309 (2)

provid.es Èhat, a dealer dístributÍng or poÊsessing marÍjuana wíthout

affÍxing the official st,amp or labeL ehall be guilty of a C1ase IV

felony. The tax ehalL not be imposed uPoû a person regíeEered or

otherwise lawfully in posseeeion of marÍjuana or a controlled

eubsta¡rCe pursuant. t.o chapt,er 28, article 4, of the Nebraeka

Revísed Statutes.

ANÀJJYSIS

Double .leoPardY--Its Contours

The sth ÀniendmenE to the U.S. Conscit,utÍon, which íe made

appJ.ícable t,o Èhe Et,aCeB th-rough Ehe 14th Àmendmentr provides ín

-5-
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parE: r' [N] or shall any pergon be subj ect for the same of fenee to
be twice put in jeopardy of life or rimb.n Neb. consÈ, arÈ. r,
s 12, provides: ,ño pereon sharl . be twrce put in jeopardy
for the Érame ôffense, n

The U.S. Supreme CourË. þ"" interpreted the Fiftb ÀmendmenE,s

Double Jeopardy Clause to procect againsÈ ¿hree d.isuinct abuses:
(1) a second progecur,ion for the s.arÈe of,fense afEer acquÍtÈaI, (2)

a second proE¡ecution for the -same offense afÈer conviction, and (3)

nu)-t,iple pr:nÍshments f or the same ..,offens€. Unít State v_

$aLpgr, 490 u.s. 43s, r.o9 s, ct. \992, ro1 rJ. Ed. 2d. 187 (198g);
Nort!¡ CaroLina v. Þeaï_c€, 39S U.S. 7LL, 89 S. Ct. 2089, 23 IJ. Ed.
2d '659 (1969) . Thís court has not construed Nebraska, s double
jeopardy cÌ'ause Èo províde any greater protections than E,hose

gruaranÈeed by the federal Conetitution.
rn uBi¿ed Ftate$,. ¡,r. gaLper, the supreme court ad,dressed. the

iesue of whether a civil-administratíve sancEÍon could constitut,e
punJ.shment for puryoses of double jeopardy. The court herd:

rn making thie asÊeasmenE [of whether a sanction
consËitutes punishmerit for doubre jeopardy purpoeesl, the
Labers 'rcriminar Í and ',civir " are not of paramount
Ímportance. The not,íon of puníehment, aÉ vre commonì-y
understand ít, "rrt" acrôs¡ the division berween t,he civil and
the crimÍnar raw, and for Ë,he pur¡loÊee of aseeseÍng whether a
gÍven eanction conet,icutes multíple puníshmenr barred by the
Double Jeopardy Clauser erê must follow .the not,ion where it
Leads

490 U.S. at 447-49-

rn decÍding whether a civil penalty conetiÈ,utes ,'puriiehment,,

for double jeopardy pur?oses, Ít ís immaterÍa1 whether Èhe civil
penaÌty precedee ôr follows the crímínar proceeding. u.s. v.

-6-
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Sanch-eì-?:Fscareno, 950 î,2d- 193 (strh Cir' L991) ' cert' deni-gd 

-u. s. _¡ 113 S. Ct, L23 , LzL Ir. Ed. 2d 78 (1992) . See, also'

ÐeÞ.artme,nt ôf Rev.enue of Mon-ta-IL4-J¡- Kurth ReFSh, 

- 
U.S' 

-t 
t].A

s. ct ' tg37, 1.958 , a28 L. Ed . 2è' 767 (]-994) (Scalia, .J. ,

dissen¡ing) (',if Ëhere is a const,iÈucíonal prohibicion on multiple

punÍshments, the order of punÍshment can¡rot poseibly make any

dífference") i State -v,,,, Hanson, 532 N.W,2d 598 (Minn' App' 1995)

(Randall, J ., . concurring) .

Stubblefield aesigrns as error tha¿ because he has already had

a tax aseessed agaínst, him on the marj.juana he poeeeseed, Eo

críminalLy pros'ecute him for possession of the eame marÍjuana wit'h

intent to deliver would subject him Èo multiple punishmenc and/or

a Eecond prosecution for the same offense. Thus, ere musË determíne

whether Ehe âssessment.of a Eax, penatty, and interegt pursuant t'o

the dnrg tax Etatut,eg and the charge of possession of maríjuana

with inÈent to deliver u¡de1 S 28 -416 êon8titute t,he same of fense

for pur'¡:osee of double jeoPardY-

Not Same Öffense

In Blockburger,.v. Üníted stq-t-çE, 284 u..s. 299' 52 S. Ct. 180,

76f.,.8d.306(1932),theSupremeCourtheldthatwheret'hesame
acÈ or transact,ion constítuces a violation of two distinct

statut,or.y. prowisíong, the test Èo be applied Èo det,ermine whether

tlrere are üwo offenses or only one is whet'her each prowÍeÍorr

reguíree proof of an additÍonal facc which the ocher does noe. In

both Èhe multÍple puniehment and mulciple proEecution contexts, the

doubl,e j eopardy bar applies if the t,wo of f enses

defend,ant is puníshed or t,rÍed cannot sur¡¡íve the

Eest. g*$s!4' 
- 

U-S. 

-, 
1l-3 S' Ct' 2849,

-7-
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556 (1993). In appl.ying this Eesl, the I'same offensen phrase has

an id,ent,ical meaaing whether the puniåhmenËs or proaecuÈíons are

succeeeiwe. Id'
In other words, tþe B]-ockbur.ge'r, ot ',Êame.e}emencs,l| test aeks

whether each offense conEaine efl eLement noE contained in the

other. E. If not, Èhey are the É¡ame offense and dottble jeopardy

bare add.itional punÍehmenE and euccessive proeecution' Jê";

Blockþurger i,. united statee,,, supra. If Fo, they are not the same

offense and d,ouble jeopardy is no! a bar tso additíonal punishment

or succeesiwe Prosecut,ion- E's' v' Dixon' --s'upra'

Under Nebraska's penal code, a pergon commits Uhe offenee of

possessíon.of marijuana wíth íntsent Eo deliver when t'he perÊon

]cnowiagly or intentionally manufactufes, disÈributee, delívers,

d.ispensee, or po-"""""" rrrÍth inEent Co manufacture, distribuËe'

deLíver, Or .d.ispenee marÍjuana. S 28 -4L6 ' À violatÍon of

S ??-4302 of t,he drug Eax stat,utes occurs when a dealer posseÊÊeÊ

6 ounces or more of marijuaûa upon which a Cax ie impOeed UnIeÊÊ

the t,ax hae been paid on the maríjuana eÊ evidenced by an offícía]

stamp or Label'.

À comparison of Èhe Èwo EEaEuteÊ shows E,hat a violation of

s 28 -4t6 requiree proof of intent, t,o manufaccure, dÍsuribute,

de.liver , at díspense a control,l"ed substance, but' a víolation

S '17-4302 of the dgrg tsax statuËes does no! require Proof of Ebe

same element,- À viola¿ion of s 77-4302 requires proof that' the

excíse Èax has not been paid and Ehat the dealer pogsesEed ãt Lease

5 or more ounces of marijuana, buE a violaÈion of s 28'4L6 does not'

reguire proof of che same eLement'

-8-
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Moreover, proof of int,ent to deliver does not require a

f índíng that the def endant. possessed a cert'ain quant,iÈy of

marijuana. The facr that a¡¡ individual posaeÊ5ed 6 or more ounces

does not, in and of ítself , necessitate e finding of j.nt,ent to

deliver. Moreover, even if a person ís found guílEy of possession

wit,h insent t,o deliver, Ehe drug trax statutes are inapplicable

unlesE he or she possessed 6 or mÕre ourlceE.

thue, wê find Ehat víol-at,ions of SS 28-4t6 and'77'4302 do not

coneÈítut,e Ehe same offense, because eaeh requires proof of an

elements Che other does noE. See, -S.!.-e-tç- v.. Perez, 906 S.üI.2d 558

(Tex. App. L995\ ¡ State v. y.qfgan, 1l-8 N.C. App. 46L, 455 S.E.2d

490 (fggS) . .è,s a result., the Double .Teopardy Clause does not'

prohibit, prosecution and/or punishment, for each of t'he tqro

offeases.

InapplÍca-bilitY of @![@þ
Stu.bbl,ef ield argues that' t,he guestion of whet,her a tax

asgesÞnenu againsE an irrairriarr.f for poeeeeeion of a controlled

substance consËitutes e "puniehmenErr and/or a trprosecutionr for
purpôËeg of double jeopardy has been anÊwered by the U.S. Supreme

Court. in DeparÈment of Revenue--qf. Montana v. Kurt,h Raneh' 

- 
U.S.

_, 1L4 S. et. L937, L2e L. Ed. 2d 767 (L994). fn Kurth.-Ranch'

Che Supreme CourÈ held t.hat a tÐc ímposed under Montana's Dangerous

Dnrg TÐ. ÀêC aft,er the Stat.e had imposed a criminal penalty for t'he

Fame conduct conscituted a eecond punis}rment, and was the fr.¡¡¡ctionaL

equivaleatr of a successive criminal prosecution, in violatíon of

È,he .Double ileopardy Clause

Ilowever, Nebraska,s. and MonEarta' s drug t.ax otatutes differ Ín

materíal respecE,S. Under Nebraska'e Etat,uleg, a tax Íe levíed on

-o-
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the posseseion of druge regardless of whether the Ea:<payer has been

arreeEed for criminal conduet. The Eax is due immediaEely uPon

acquísition or poseession of marijuana .in t.he statrÊ- A dealer

poeseseieg 6 or more ou¡rcee is prohibiEed from poeseesing marÍjuana

unless the t,a:c has been paÍd as evidence by aa offícial sEamp or

label affíxed to the marijuana. In applying f,or a Eax stamp from

che Departmen! of ReveIrue, a deaLer is not requíred lo give any of

his or her ídentifyirrg inf ormat j-orr.. InformaÈíon obEained in

compliance wiuh Ehe EEaEuÈes is confídentiaL and may noE be ueed

against the d,ealer in any criminal proceeding except proceedihgs

ínvolving taxeÊ due urrder che drug UaJr 6Èatut,es -

However, under Montana's act, a t,anq>aYet had no obligatíon to

fí1e a return or pay any tax r¡¡rless and unbil the Ea:çayer vtas

arres¡ed. The acÈ díd not províde any opporÈunit'y for taxpayera to

purchase etamps or lal¡e1s from t,he MonEana DePartmenÈ of Revenu" t|

evídence Èhat the Cax had been paíd. Instead,, t,he act, e:çresely

provided that tax¡rayers were required t,o fÍIe a return wittrin 72

houre of arreÉt,. Thue, the tax aeaessment ¡rO! OnIy hinged on the

Commiesion of a crime, ít aLso waÊ exacted only after the ta>çayer

had, been arrested for the preciee cond,uct thaE gave ri.se to the tax

obligaCion Ín the fírst, place. Perõons who had been arresÈed for

possessing marijuana consÈiuuted tlre enÈire class of tarq>ayers

subjecÈ Eo t,he Monta¡ra tax.

, In KgrFh Ranch, thg Supreme Cour! never addreesed the issue of

whetber the ta:c asEeggment under Montana'e'acE and the criminal

prosecu¡,ion for the dnrg of fenee conEt,ituted the 6ame. of f enae.

However, because Monca¡1.a, s act reçrired the drug of fenee to precede

and r¡nderlie the tax asseÊomênt,, Ít ís clear Ëhat neither of f ense

-10-
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required proof of an elemenÈ that t'he other did not' ' See,

Bl-ockbErger v. Uníted Stq-tgs, 284 U.S. 299, 52 S. Ct. L80, 76 IJ'

Ed. 306 ßolz¡, v.-s. Y., Qíxon, - 
rl.s. 

-, 
113 S' ct" 2849' f,25

L. Ed, 2ð,. 556, (1gg3). In Kurth*anch, the crími¡raL charge $tould

necesêarily be a leseer-íncLuôed offenee of the tax aEBe9Emerrtr-

Because we fínd that the supreme courE's decision Ín tsurtrh-@ is

fact. specif ic to Mont,ana'Ë acE, and. Nebraska'e õEetsueeÊ are

dietíngruÌehable from Montana's aet ín maEeríal respects, Wê

conclud,e EgglLBa¡gh Ís ínaPPlicable

CONCLUSION

We concl-ude thaÈ'the Double,Ieopardy CIauEes of the U.S. a¡rd

Nebraska constitutions do not bar progecuting stubblefield for

poÊËessiôn of marijua¡re wÍth Íncent to deJ.iver after assessing a

tax agaÍneÈ hím purÊuant to Èhe maríjua.ua and conErolled subsEances

tax sË,atutes, becauge the proeecution does noE, constiÈut'e the eame

offense as Ehe t,æc asse6êmenE.

AFFIRMED.


