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BOIJr V. DgPÀRTÍ'fEl[f OF RgtlENItE

l¡Os. S-93-1105, 5-93-1106 - filed lrlarch 3, 1995.

1. CoasÈiuutíonal l¡aw: StatuÈegc Àppeal and'Error. fha alleged

tutlonallty of, a st,atutse presenEs a question of las yhicb

be deEsmÍned by a:r appellaÈe coufr l-aclependedt'Iy frm tbe

ueioû reached by a Ë,rfaI èouft.

',: 2. Coastieutional L,aw: StaÈuÈes : Presrrqltio¡s . À statu|e is

.'preeumed tro be eonstiEuEioaal, and all reasona.ble dor:bÈs will be

resolvecl i^û favor of ítss "oo"li"utíosal'icy.
3 . ConstíÈuUíonal Law: SË,atuEes : Proof, . The bu¡den Of

establisbing EbaÈ a EtauuEe is unconst,ituCio¡al resÈs upo! Ebe

ÞarÈy claíudng a 6taËuËe co be r¡¡const,itutioial '

4. : _r.. _. the unconsEitutíonaliEy of a staÈute mrÊE

be clearly demonstraE,ed bef ore È,he stsatsuEe will be declared

uD,co¡lEtitutíOnal .

5. Due Proeess: ProperÈy, .Íhe protsecÈíoas of procedural due

process a¿cach sbea there has been a deprírration of, a sÍgaiflcant

properÈy interesÈ.

6. D'ue ProceEs. ' Due process does aot gruara:rgee as i-ndividual. any

partictrlar fo:m or meË,bod of sÈatse proceðure.

7 . Ih¡e Process ¡ lvoEice. rlre regulremenËs of due process are

satLsfíed ff, .tbe Índivídua1 has reasonåb1e not,ice and reasonable

opportuaíEy ¿o be heard appropriaUe Èo the natsure ol Èbe

proceedinga a^ad cbe character of the righgs whicÏ¡ nay bc affect,ed

by iE.

8. Due Proces6: ProperÈy. If a person has accesÉ to Che courEs

for Èhe proueceÍon of, his otr her rigbts, it ca¡soÈ be safd that,
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thfs person bas bêen depríwêd of hie or Trer propertsy witbout.due

proceÊÊ of law.

9, Dr¡e PfOCeSS: COÊCÉ. nli¡¡ restricllonsr 6üCh aÊ CosE

, a^re ptacèa upotl öaó'E acceÉs to thb eoult6,, tbey rnay
.'.'''

dué proceÉs' becauee Chèy operaÈe to lorcclosc oûe'E

Ey to be beard.

10. LegJ,slatlrre. Iü, is eu¡¿åibeatal Èba¿ tUe iegl,Ëlaturo rnay noE,

delegate legislatlve poner Èo an adniniecraEive or execuËfve
'arrtbority.

11. ConstíEuÈi.osal taw:

Controlled Sr:bsE,ances ' Neb.

1994) , ia n'ot sett,íng foÉh
determÍreinE whaE consEítrutes

aisessed is eacb case, iÊ
delegaUíon of legÍslative authority a^oËl power bo ar¡. etcecuEive or

admínísÈraÈive officer of the stsate

ScaEutes: Leglslature: Ta¡ce6:

Rev. SEat. 5 77-43t2' (Cus. Supp.

clear and definite standards for
a "oit"¡t. 

securiËy f,or ¿be Ëa:(

a¡l r¡neonsÈitutio¡ral and invalid
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Bastíngs, C.J., WhiËer Caporale, L,anpb.ier, and Wright, ifdl. ,

a¡d Grant, J. , Retired, atrd Eoward, D . ü. , Retíred.
gofùàRD , D.J., RetLbed.

The Deparcuent of Reveaue (DeparÈme¡t,) appeals e ôis¿rics
, s holding Ehat Neb. Rcv. stat . S 77 -43L2 U, (C\rB. Sugp.

1994) , in requl.ríng payment of a.B unpaid rnarlJuana and, concrol,Ied

s ta:c or tbe posEütg of sectrrlty Ëberefor a6 a

- 
_ prereq':isi.,e co a hearing oa ¿be redet,e¡minatíoa of suclr Ea;r ,

,ii ..- i...,: violaÈes due process as applfed Èq Darri.d E. BoIl a¡d Liea u. 8o11.

' fbe Bolls souglrE a redecenrínaÈíon of Èhe drug Èalç assesEed

agaíasr Èben by the Tax CorrriÊEioner, but the DeparÈ$etrt, denÍed Èhe

reguesÈ for à hearing because their pet,itÍon for redeÈel¡ríaaEion

was noc aecorpanied by eiuÏ¡er palment of the dntg t,a¡c or a security

ía Èbe as¡ount, of $18,800. Tlrese cases were consolídaEed at Èbe

departmental and, distrícc courg Levels. Iríkewíse, Ebis courE bas

COnSolidat,ed Èhem for Cf¡e purposes of briefíng, oral argunenE, a¡¡d

proof

Síace th.i.E maEter íavoLves Èbè consÈiEucÍoaality of a B¿aÈure,

Èhe DepartlneDE properly appealed dÍrectly to tbís court. We affim
the decísíor of Èbe diEc,ricE courE for Ira¡casuer Canacy.

SEATENÍEMT OF FÀCÎS

Neb. Rev. SEaE . S 77 -4303 (G¡m. strpp. 1994) iq>oses a gax

based on weíghË or dosage u¡l,c of narijuana or conErolled

Sr¡.bstanceEi. Tbe Eax is ôr¡e a¡d payable iun¡diaÈcly uPon

acquisicion or poÉÉeÊÊùorr' of a conÈroIled subsüance. Neb. Reü.

St,at,. S 77-4305 (Relgsue 1990). ¡ TIre Tax Co¡unissíoner ls reguired

bo assess the appropriate tax and penalt,ieÊ on Í¡ldÍviduale who f,all

t,o pay Ëhe drtrg Eax. Neb, Rev. SEaE. S 77-43L0 (ReÍesue 1990).

-1-
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.fhis Íe consLder'ea. a Jeopardy deEermfnat,ion. ' Neb. Rèv. sEaE.

S 77-43tL (Ct¡n. SUPP. 1994) . Sectùo¡ 7?-43.10 also rcquires È,tre Tax

Comnissío¡er to aoËif,y such f¡rdlviduat of, tbe j eopardy

dete¡îúínaÈioa, denaaj. imnedíate pa.¡mene, and if Baymbut is aot,

iuteèiacely made, collect, Ehe Ea:c F¡d penalcies by any nethod

prescrlbed by tbe uaifo¡¡r statse Tax rJlea Reglstra¡iæ and

E¡forcemenu, Àcc as 6eÈ forth in Neb. Rev. staÈ. S 77-390L eE Beg.

'. (R.ei6sue 1990 & ClJn. Sræp . L994, . '

On October 25, 1991, Èbe-DeBartment, Lssued separaÈeIy to each

of the Bolls a aocice of jeopardy determínatLon a¡d. aseessneu! for
l.rÌpaid marijuana a¡d controlled substances ta:c ía Èbe amouût, of

$18,800, plus an $rg,g00 penalty, and S151.43 ía isterest for the

tot,al amou¡È of $32,751.43, due pursuant ¿o 5 77-4303. Eaeb, notice

. advísed Ehe BoIIs thaE they were jointly and severally liable for
Èbe amôu¡rÈ wíEb a third parEy, ,reffery Dadey. Eacb noEice also

stat,ed, Ëhat Èhe det,ermÍnation would become fiaal u¡less a petition
for redet,e¡miaaÈ,íon ar¡d securitsy ín the amor:¡t of $18,gOO was fíIed
wilh the Ta:< Corqissioner within 10 days fron tbe posüuark daÈ,e of

the notíce.

On November 1, 1991, tþe Bolls Joíauly fíIed with Èbe

Departmen! a peEítion for redetrermiaaÈíon. Îlre BolLs, petÍtion
deníed tbe allefacions seE fortb ín-' each not,ice of jeopardy

ðet,errniaaÈioa and aÊ6es6mear arrd ÊEaced Èbat Ebe aÈEempted

asgeËÉrûe"ìt of, Ea:¡ces a¡d penalÈies deaied tbe BolI¡ ðue proeess,

equal próEectíoa, a¡d ocher conÊÈitugíonal rígrbus. fre peElt,iþ¡l

also reguested a hearing and redeÈerminat,ion of È,he drug íax, but

iÈ was rrot accompar¡íed by payTîent of such tsax or th,e seeurity in
the amounÈ of S18r800. on July 31, ]',992, Èhe DeparEment filed a

I
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¡nouioa wiEh the Tåx.Cornoíssíoner Eo dísmiss the pecíEíon, allegÍlg
., ghat trbe DeparEmenE waÊ rsithotrË jurísdÍcÈfon to hear Ehe r¡.altg¡

thout, palznenc, of tbe Èarc or Euitable Becurity for zuc!¡ tax.
on Atrgrusü 25, 1992, Ehe Bolls f fled ÊêparaEe af,fídavtt,s

catiag thae Ëbey ltere eacb, withouE, suffícient fr¡¡1d6 Ë,o pay thc

s18, 800 Èax and pe¡alEy or poÊE sesurl.Èy tberefor, Dor could Ê,bey

f,unôs due to the tæc liea fíled agrainst Èbeir real eeÈaÈe by

r,be DepartnenÈ. .ã. hearing ¡tas beld on âugusB 26 before a

fgnatea beariäg offfcer on the Departnent,'g noÈÍ@ to dfsuriss.

On Occobet 22, tåe hearing offícer for:nd that, filing tbe peÈí¿ion

for red,ete:mri¡:at,ion wítbout, payrnenÈ of, the tax or poÉt,ÍDg suicabl.e

gecuriÈy for tbe Èarç readered Èbe Ëa:c assesstrent final. Tbus, che

hearing officer f,or:nd the Tarc Co¡nnÍsEioaer rsas witbouE aulhoríty to
hear a¡d decÍde the merics of, ÈhÅ Bol,J's' peÈítùon. Ibe hearing

of f ieer fur¿her fou¡d È,bat, the lax Coruaíssioner waÊ wiÈhsutr

auuhoriuy Èo decièe Èbe coasÈiËuE,íonality of a reveaue Lan. on

Oc¿ober 23, tbe Ta¡c CousuisEíoner accepted the heari:og officer's
f,iadings and disqissed ube peÈÍuion.

lbe Bolls eacb appealeô Ehe lanr Co¡rmíssíoner's orðer Èo the

ðiscrícÈ courE for La¡cagEer County Irursuant È,o bhe ådsriaisErative

Procedure å,c8, Neb. Rev. Stat. S 84-901 tbrough 84-920 (Reissue

t987, Cum. Supp. 1992, & Supp, 1993) . BoÈb pet,J.t,fons staËed thâE

Èhe Bolls llad filed poverÈy affièavits alleglnE Èha¿ tbey were

wfÈhouts f,u¡¡de Èo pay tbe tÐc or security Becessarl¡ ¡o 'obt,aÍ:n a

redete¡ruinatíon hearing. Section 7?-43t2(4) provídcs Èbåt 'i [ÈJhe

peÈit,ion for rede¿erninaciou Ehall be accoqla¡ied by tbe palmenc of

the tax or gul.t,able eecuriÈy f or Èhe paymeaÈ of the t,arc. tr Tbe

Bolls eiach cont,end ín cheir pecitÍons shat, S 77 -43L2 Gl as applfed

a
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!o .as 
l¡digenÈ paiEy deprives hím or her of due proeeas r¡nder bocb

,, 
.È,.þ" 

U. S. a¡d Nebraska ConsE,ÍÈuÈioñg by requíring Ebe pa¡meaÈ, of, t,ax

a¡d securLty as a jurisdíctlonal prerequisíÈe for a redete¿rrlaau,ion

On Novernbet 9, 1993, a beariag was held í:r dicErf cE, col¡:tt oìo

BeuíEions. On Nor¡ember L7 , the dfetrLcc courË, bcld ¿hat

77-ßa2El as applied Do íadigentr persolrs vlolated dr¡e proeeÊg

re¡uå¡ded tbe cause Èo Ëbe Deparcment for futtber procecdíags oa

petiEior¡ for redeterml.nation.

fl¡e Deparcneac, clmely appeal.ed È,o this courÈ,.

ASSIGNMEI{nIS OF ERROR

Suruarized a¡d rest,ated, Èbe Departoenc coateads that the

öisÈrlct éourt erred ín finding thaË S ?7 -43L2 G\ as applied

u¡constitutÍoua}ly dep¡íveE indigent taxpayers of, due proeess.

scoP8 0F REVISW

The al.leged utrcollscirucioaaliÈy of a seatruÈe prese:lts a

quesÈíon of, law wbÍcb musE be det,erar:laed by a.n appellate courE,

Íadependeutly f,rqrn the coaclusion react¡ed by a Eríal courg. Sele
q, .Phi-lipBs , 246 Neb. 6L0, s21 N.w.2d 913 (199a1 ¡ SF-:r.c rr 3l-.ìl-Ê

243 Neb. 967, s03 N.W.2d 822 (1993). . ,

.Eowever, a statute ls presurned t,o be coustitutional, and all
reasoaable doubË,s wíIl be resolved, in f avor of it s

consglÈucioaality. Pht1iopq.-e_r¡p_rg,- Hçnrx: ,y.-B.oekey , 246 Neb, 398,

518 ÀI.W.zd 558 (1994) , Tbe burden of estabÌl,shinE ÈbåÈ a seacure

ia unconscicuc,ioaal resÈs uporl Èhe party claínfngt a rEaÈu¿c co be

r:¡consÈítutioaal. Eê. TTre unconscícu¿ionalLcy of, a EËacuEe ¡m¡ÊE

be clearly demonsErated before tshe staÈuEe wíll be declared

-4-
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uncons¿icuE,ioaal,' .Ë. ¡ Tn-fg Applíêatíôns ¡,-15.Q27. et, aI. , 24,2 Neb.

315, 495 N.W.zd 23 (1993), ïrodified 243 Neb, 4],,9, 499 N.W.2d 548.

Èhae

aNAJJYSTS

thc DepartmenÈ asgrues ebat Èbe díËErict êou:t erred ia fíndf.ng

Ebe Bo1ls carrieil Ebeir burden of overcoruiag tåe preÊuq)Ë,Loa

ÊgacuBê's consticurioaalíty ald thaE, Èbey clearly dcuoaggratcd

S ?7-4312.G1 aÊ applied depríves indígeats of duc proceaÉ.

Éé Co¿stíEuÈíons . of, cbe SEate of ¡¡e¡raslË and, Ebe tlnÍted
:: StaÈes provide EbaE ao person sball be deprived of property ritboue

due procesË of, law. See, Neb. Coast. ars. I, S 3; U,S. CoaEþ,

amenðs. V and Xfv'. ItTbe prouectíoas of procednral due process

attacb when chere bas beea a deprivacion of a sígæífÍcant, ptop"n" V
interest.rr E-gg¡ard v. ÇLty gf l¡inco1n, 243 Neb. 5, 1,2, 497 N.W.2d

53,58(1993). See ,4}LII,S.37L,91 S.Ct.
7EO, 28 Ir. Ed. 2d, 113 (1971). In the presenE case, tbe jeopar-d¡r

degen¡rfnaÈÍon and asseÊsmer¡tr irçoses a sígnificaat, IÍabiliEy uponv/

the Bolls in tbe amounc of Ç32,75t.43.

TI¡is courE ÞaÊ sÈa¿ed thaÈ due pro..Å" does noÈ guaraneee an 
.

í¡divídual aay paruícular f orn or meEbod of EuaEe procedure. Hroel¡

v. CiÈy of Ornaba | 226 Neb. 589, 413 N.W.2¿l 2g7 (19g7) . Íæ l/
requfrernents of due prôcess are saEisf íed if the ind,Ívidual baE

reasoaable ¿otice a¡rd reasouable opportunÍty Èo be bea"rd

appropriage to gbe ûacure of trhe proceedi:rge "rd tbe cbaracuer of,

Ebe rígbcs which may be aflecced by ic. Ëo:gfêr3. supra¡ EfeEb..

€UDE. If a persoa has access Èo tbe courgs for Èbe proEectl.on of,

bis or her rígbt,s, iE cannot, be said tbaE this person baE b'een

depríved of his or her BroperËy rrithout ðue process of law.

Eoward. , supra, Eowever, when resgríccions, sucb as coÊE,
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_requírements, are'placed upon one's access to Èbe courtsr Ëhey.uay

offend due proceÉÊ becauEe they operaEe to foreclose oae's

ty. to be heard. @.
Section 77 -43L2 Brorrides :

(1) .âny perÊoû wbo receives a

lmposed by
not,lcc of, J co¡nrdy

77-4303 maydeterniaaEloa of the Eax ÊecÈlotr
' þetiÈíoa cbe Tax Cou¡!.ísslooer for a redeËcnuínaÈlon of tbe

amouaÈ, of tbe a66e66ed def,icieocy.

(4) 'ft¡e ., pgËiÈíon -Jor.,.fedeEe:minaÞL.gn shaI]- be
aeeonE¡anied by the Pa!¡r.rrent,.of..t'Þe E4¡c.-9-r suiÈab1e-çpJ:uri¿y for
ÈhF palzmenÈ of the Èa:c.

( 6 ) I',be dete:mi¡aEíoa of the anor¡rit, of Ë,be defieieney
shall become f ínaI a:rd the anounc, sha]I be deeued co be
assessed on the date provided in subseccion Q\. of Ë,his

secÈíon if Ehe perso¡l f,aíls Èo fíIe the peticÍoa for Ëbe

redete:mÍ¡atíon a¡rd Èhe appropriatse. . .see.Er.ùty ¡citbin the
uen-day t,ime períod.

(Erçhasis supplied. )

In tbe preeerÈ case, the Bolls rmrsE pay Èhe assessed drtrg t,a:c

or BosE a seq¡riËy of $t8,800 before a red,ete:minal5.on bearing wÍIL

be graat,ed. fbe determÍnatíon of Ebe amou¡c of Èbe asEesseð dn¡g

Ea:s becomes fÍnal upo:¡ faÍlure of the persotl to file a peEit,loa for
redeÈa¡rin¿tion. fhere Ís no dispuÈ,e as to cbe Bo11Ê' i¡äbíliEy t,o

pay the dng tarc or post, Èhe ç1g,8OO securíty. fbc affídarriús ir¡

tlre record esÈablish th^aE the Bolls aTe withouE sufficfen¿ f,unds to
pay Èhe Èax. Nor do Ë,hey have tbe ability Èo poËt a suitalvle

secrrríty. Due Èo a ta:< Iíen againsÈ Ebeir real ettece by E!¡e

DeparÈment,, Ehe Bol1s are unable to borrow Ehe neceÊEary funds to

rneeE Ëhe sEaEuEory requírenenE.

-6-



ç
MÊR ø3 '95 L4222 NEBR. ATW.GEIj. DPU 4ø2x4?t-47?5 P. 11

Íl¡e U. S. Suþrene Cou¡t has addreseed tbe gueÊÈíon of ryhen

, cerÈ,aín fees or eosts neeeÊEar!¡ t,o inítiaE,e a legal proceeding

ve írðígent cit,izeaE of due process. In Boddie. srrpre, tbe

held ubac a Coulec¿ícuE ÊEaEuEe requirlnþ the pa¡rme¿E of feee

á prerequisise to a divorce acÈíoû was u¡constitu¡íoaa1 as

Èo the i.ndígenÈs. Íhe Court said that, given thê basíc

t,ioa of Èbe üañr1age relatioaship i.n our society a¡d the Étate

ízaÈion of, tbe nea.aE for disEol'¡riag Èhe relatÍonshÍp, ðue

: process. of, law prohíbius a suaÈe frorrr Cleayiag accecs to Ígs courts

co indigeûrÊ solely beeause of r,he i¡ability Eo pay courÈ fees a¡d

coÉË6. Boddie. suprê. See, a1so, I+i.t-ç-}.e,.vi.-s-Ë,F-eatrer, e,52 II.s. L,

101 S. CE. 2202, 68 IJ. Ed. 2d 627 (x981) (bolding tbaÈ a statut,e

wbíeh pro'rided coÉt of blood groupíag treÊËE be paid by Èhe partf

requestÍng Ebern deaíeê ðue procesÊ when applÍed Eo deny the tests

Èo a¡¡ indigent defeada¡ru in a quasi-crini¡al paceraity adtion) .

Tl¡e Deparcment argues Ëhatr Èhe U.S. Supreme Couru decåsíoss ín

ôrtwein r¡- Sehrsalr, 4t0 U.S. 656, 93 S. CË. LL72, 35 L. Ed. 2ã,572

(1973), and UnitÊd States v. Krae, 409 U.S. 434, ?3 
g. Ct,. 631 ' 34

IJ. Ed, 2d 626 (1973), sbould conErol the presenE case. In gç!4¡!9,

the aBpella¡t contenðed that the Oregon appellate courB fili-ag fee,

whes a¡rpIíed Eo indígent persons seeki-ag Èo appeal aB adverse

welfare decision, rriolated the Due Process Clause of the 14th

å,mend¡¡ent. fhe CourE, heLd EL¡at the appellate flling fees did noc

rriolatse due process and disuinEruished, Boddie oa tbe grror:nds EhaÈ

the ÍnteresE ín iacreased welfare paldnent,E bad f ar less

. coasgicur,ional sígniffcance tban the Lnt,erest, ol gbe

appellant,s ín díssolv:lng a marrj,age. ftre CourE stated ¿hat, even.

í¡r críníaal cases, due process does not, reguire a seaÈe Eo prowÍde

a
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an apPellate ÉysÈ'em. OrEwein. sugra. Roerever, r¡nlike Èhe Bo1ls,

¿be appe[ant in Ortrpein hait a hearl"ng at Ëhe departnenüa1 leve1

that was noÈ côndíElosed oa pa]¡r¡ent ot, any fee. Tberef,ore, we do

Ori'¡têin to be applicablê Eo tshe prese¡t casê, in which ao

was ätrordecl aÈ che deparcmen¿al Level,

@; the It. S. Suprene Courr rejecEed thê ùndigenc

' Ë argurri.ènE, trbatr Èbe baalcru¡lecy courE' É fíliag f,ee

fí-lrd

In
a¡¡lellee

violated due proceÉE as it appl.íed t,o him. llre Cours

'.+ said ËhaË access tso Èhe courË,s was noE the on-ly ûêaus of rcsoJ.viag

hÍs debÈs and Ebat tsbe elíu¡:isaËion of hfs debÈs did aot rise to the

sa.ne coasÈiEucional leve1 aB the rígbÈ ísvolved ía Boddåe of
ùissolving a marriage. Ífe f iad Ë,his case ís ÍnapBlicable as well . 

7.

@,, unlitie the presenÈ case, involves Èhe clair¡a¡rÈ's af,fímative
acE,íoas for a benefít,, tlre benefiE beÍng release fræ his debt,e.

Section 77-43L2(4) requires the paynenÈ of che asEeseed drng

tæc or posE,ing of a suÍtabl,e sectrriÈy f or cbe Èax as a

jurisdicEional prerequisibe for a redec,erminat¿or hea^ríng wíthout

fr.u:nishíng oc,ber. me?ñs for. inôigents Èo obtain a heariag. Itr

can¡.oE be said chac gbe requíremeaEs of due procees were net when

che Bolls were deatecl acceÊÊ tro a redeEerninatíon bearing slmply

because Èhey rrere r¡aa"ble 
"å 

po"c Ebe $18, 8Oo seeuríry required by

S 77 -43L2 (4) . Tbe Bolls' righu ¿o sbe redec,ermi^uaEion bearíng wasr/

coaùitioaed oû reguiremen!.s Eo harsh a5 Êo ef,f,cccively deny chem

access to tåe courts. fbe denlal of a redeE,enri¡raÈåon hearùog

preveaÈed Èbe Bolls Ërour ercbaust,fng all administracLve remedieEr, ê

r¡ecessaty prellrninary ÊEep ín seekiag judicíal revíew of the

assessed È,a¡r. 1l¡us, trê fínd ghat S 71-43L2(4, aÊ applied Eo
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ladfgent indívidi¡a1s is u¡rconÊticuuional' txle DepafümeaÈ, s

sJ,grment, of error is without, méri¿.

revealÊ thaE Lbe scatuË,e is a¡
E,Íon of legísJ.aË,ivê auEhorLcy

power to a¡ æcecu¿ive or admi¡,ÍsErative offícer of Èbe et,ate.

on z7 -43t2 êl provides ËbaE, the petÍt5.on for redeEaminat,Lo¡l

ed by Èhe pa¡rmeaÈ of the '8,än or euítaÞlc seeurl-ey

f Ebe Ea¡r, fbere are no 5landârds, n¡Ies, or
i^a the eÈatsutse for detsqmínùrg whac a i¡uft,able

be accorqlani

O!': Èbe paymeaÈ o

f,or the Èax will be. l'lre sEaEute placee tbe

determínat,íon of Ehe a¡nou¡¡È of, securiEy for each petic,ion at Èhe

discreEion of Èhe Îa¡( Co¡¡uuieEíouer permitÈíng arbiÈrary ËreaÈmenE

of partíes petitíoaiag f,or redetermi^aatíoa of Ëhe drug Èex.

.f

a

crlÈerLa provided

1 ' LE is fundaneatal gbaÈ Ehe l¡egíslaEure nay not delegate
legislative pohter to alr administ,racive or exesuÈÍve authoricy.
[CíEaÈ,íon omítted. J The L,egís1aEure does have power t,o
augborize aa ad¡niaistratíwe or execuEíve départment, ¡o rnake
:n¡les and 'regnrlations to carty ouu a¡ ex¡rreseed IegÍslative
puryose t ot for tÌ¡e cornplet,e operation .and enforcemeat of a
l.aw v¡ithín ' desigrnatsed, límít,atÍons. Such authority is
ad¡ní¡istfaEíve ín it,s naÈure a¡rd íEs use by adnÍaieÈraÈÍve
offÍcers is esseatial Èo Ëbe complete exercise of ehe powers
of a1l departmenÈ,s . Ici¿ation ouiered. I . ,

n 'fte líníEatÍons of the power gi:ranted a¡d Èbe Etandards
by wbicb tbe gran'c,ed powers are tso be aàr¡{ nÍsÈ,ercd n¡É!,
however, be clearly and definit,ely 6caÈed in the autb,orfzing
acÈ. ' t

KWit.c, Sþop ,y, -13íty: of .L,íqep1n , 243 Neb. L78, L86, 498 N.W,2d LOz,

108 (1993), quoÈing Bosselman. rnq- v. stsaÈe, 230 Neb. 4?L, 432

N.w.2d 226 (1988). "Such sÈar¡dards mey noc reÊt óa lndef,inite,
obscure, or vague generalitsiee t ot upon extrinsic evidence noB

-9-
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229-30.
,i:
f,l:rd tbat, S , .Íl noÈ

cager.,

ÈhorL

Èhe statc.

P,L4

fortå clear

a avâllabld.n. @, 230 ìIeb. ats 476, 432 N.I¡1.2d

HavinE for¡¡d thaÈ S 77 -43L2 a6 a¡rplted uacotrstùtutJ.cna1ry

ôepríves ind,lgent, talq)ayerÊ of ôtre process anil havíag forrnd tbaE

S ?7-43L2(41 is an u¡,consÈituEional and iar¡alíCl delegatioa of
legíslaÈive auEhoriÈy, we af f í:m Èbe decisios of, the d,LstrÍcc,

courÈ.

ÀFFTRMED

J
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