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STATE BD. OF EQUÀL.

1989.

L. State Egualization Board: Àppeal and Error. Neb. Rev. Stat.

S 77-510 (Curu. Supp. 1988) provides that any person, county, oF

rnunicipality affected by a final decision of the State Board of
Equalization and Àssessment may prosecute an appeal to the Suprerne

Court.

2. Àdninistrative Law: Appeal and Error. I{hen an appeal from an

adninistrative agency is not taken pursuant to the Administrative

Procedure Act because of a special statute, the standard of review

in this court is to search only for errors appearing in the record;

i.e., whether the decision conforms to law, is supported by

competent and relevant evidence, and was not arbitrary, capricious,

or unreasonable.

3. State Equalization Board: Taxation: Valuation. The State

Board of Egualization and Assessment has a wide latitude of
judgrmenÈ and discretion in equalizing assessment of property.

4. _: : _. The State Board of Equalization and

Assessment acts in a guasi-judiciat capacity when equalizing

property.

5. Àppeal and Error. fn instances where the Supreme Court is
required to review a case for error appearing in the record,

guestions of law are nonetheless reviewed de novo on the record.

6. State Egualization Board: Taxation: ValuaÈion: Àppeal and

Error. fn an application before the State Board of Egualization

and Àssessment, a taxpayer may enploy any factual or legal argurnent

in support of his, her, or its position requesting egualization,



subject to the final determination of questions of law on a de novo

basis by this court on appeal.

7. _i : _r _. I{hen the State Board of

EguaJ-ization and Àssessment arbitrarily unden¡alues a particular
class of property so as to nake another class of property

disproportionately higher, or achieves the same result because of
legislative action, the suprerne court must correct that
constitutional ineguity by lowering the cornplaining taxpayer's

valuation to such an extent as to equalize it with other property

iri ttre state.
8. State Egualization Board: Taxation: Federal Àcts: Equat

Protection. The SÈate Board of EqualizaÈion and Assessrnent, by not

taxing the personal property of certain property in a c1ass,

although acting involuntarily and under compulsj.on of federal law,

nevertheLess, by conplying with that rnandate, has denied another

taxpayer in that same class the equal protection of the law

contrary to the 14th amendment to the Constitution of the United

States.

9. Constitutional Law: Taxation: Valuation. The right of a

taxpayer whose property alone is taxed at 100 percent of its true
value is to have his, her, or its assessment reduced to the

percentage of that value at which others are taxed even Èhough this
is a departure from the requirenent of statute.

L0. : _: _. lfhere it is irnpossible to secure both the

standard of the true value, and the unifonnity and eguality
required by law, the latter requirement is to be preferred as the

just and uLtimate purpose of law.



1L. laxation: Property: l{ords and Phrases. For tax purposes in

Nebraska, personal property includes all property other than real

property and franchises.

1.2. Property: Àppurtenances: fntent. To deter¡nine whether an

item constitutes a fixture, this court looks at three factors: (1)

actuaL annexation to the realty, or something appurtenant thereto,
(2) appropríation to the use or purpose of that part of the realty
with which it is connected, and (3) the intention of the party

naking the annexation to make the article a permanent accession to

the freehold.

13. : _: Of the three factors detennining whether

an item constitutes a fixture, the most inporÈant is the intention

to make the article a permanent accession to the freehold.

L4. _: : _. The intention of the party naking the

annexation can be inferred from the nature of the articles affixed,

the relation and situation of the party making the annexation, the

structure and mode of annexation, and the purpose or use for which

the annexation has been made.

15. Property: Appurtenances. In considering the issue of

annexation, an inportant factor is whether removal of the articLe

wilt injure the realty or will injure the article itself.

16. _: ff a chattel is a necessary or useful adjunct

to the realty, Èhen it nay be said generally to have been

appropriated to the use or purpose of the realty to which it was

affixed.

L7. consiitutional Law: Taxation: Valuation. Àlthough the

taxing authorities may classify different types of property for

taxation purposes, nevertheless, the results reached by such

different rnethods and reasonable classifications must be correlated



so that the valuations reached shalr be uniform and

proportionate.



Hastings, C.J., BosJ.augh, I{hite, Caporale, Shanahan, Grant,

and Fahrnbruch, JJ.

HÀSTINGS, C.J.

This is an appeal by Northern Natural Gas Company and Enron

Liquids Pipeline Cornpany (hereinafter collectively referred to as

Enron) from a decision of the Nebraska State Board of Equalization

and Assessment (the Board) with respect to a request made by Enron

for equalization of centrally assessed property.

Enron appealed directly to this court pursuant to Neb. Rev.

Stat. 5 77-SLO (Cun. Supp. 1988), which provides in part: rrFrom

any final decision of the State Board of Egualization and

Àssessment with respect to the valuation of any real or personal-

property, any person, county, oE municipality affected thereby rnay

prosecute an appeal to the Supreme Court. rl

Since appeal was not taken pursuant to Neb. Rev. Stat.

S 84-918 (Reissue L987) of the Àdninistrative Procedure Àct, this
courtrs standard of review is not de novo on the record. This

court has decided that when the Ad¡ninistrative Procedure Act is

inapplicable because another rnethod of appeal has been prescribed,

the standard of review will be to search only for errors appearing

in the record; i.e., whether the decision conforms to law, is

supported by competent and relevant evidence, and lras not

arbitrary, capricious, or unreasonable. fn re À¡¡plication À-15738,

226 Neb. L46, 410 N.I{.2d 101 (1987) (direct appeal to the Supreme

Court from the Department of I{ater Resources); Banner Countv v.

State Bd. of Ecrual. , 226 Neb. 236, 411 N.I,{.2d 35 (1987) .

' The disputes involved in this appeal arose in part as a result

of three cases which were decided by the U.S. District Court for
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the District of Nebraska: Trail-er Train Co. et al. v. Leuenberqer,

No. cv87-L-29 (D. Neb. Dec. 11, 1987), aff'd No. 88-1118 (8th Cir.

Dec. L9, 1988), cert. denied, ,

_ U.s. _, _ S. ct. _, 104 L. Ed. 2d 630 (1989); Burlington

Northern RR. Co. et a1. v. Leuenberger, No. CV87-L-565 (D. Neb.

Dec. 10, L987) ì and Oklahona Gas & Electric Co. et al. v.

Leuenberqer, No. CV88-L-52 (D. Neb. Jan. 26, 1988).

The plaintiffs in Trailer Train were car companies that

furnish railcars to railroads. Their only reLationship to Nebraska

stems from the fact that their railcars are located or operated in

Nebraska by-the raiÌroads. The federal district court held that

the assessment of the plaintiffst personal property and the

imposition, levyr or collection of any personal property taxes

against the plainÈiffs pursuant Èo Neb. Rev. Stat. SS 77-624 et

seq. (Reissue 1986) vÍolates S 306(1) (d) of the Railroad

Revitalization and Regulatory Reform Act of 1-976 (the 4-R Act), and

permanently enjoined Èhe inposition, levy, and collection of any

personal property taxes from the plaintiffs. On appeal, the U.S.

Court of Àppeal.s for the Eighth Circuit affirmed, ruling that the

Ievy and.collection of Nebraskars ad valorem tax on car company

property violated the 4-R Act.

The plaintiffs in Burlinqt,on Northern RR. Co. etere several of

the railroads that do business in Nebraska. The federal district

court pretirninarily enjoined and restrained the collection of ad

valorem property tax payments for tax year L987 on that portion of

plaintiffs' operating proPerty that consists of personal property.

The court j,ssued the prelirninary injunction . after f inding

reasonable cause to betieve that the personal property tax levied
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on the plaintiffs results in discrininatory treatment of co¡nmon

carriers by railroad, in violation of S 306(1)(d) of the 4-R Àct.
The plaintiffs in okLahoma Gas & Electric Co. h¡ere carlines

doing business in Nebraska. The federal district court enjoined

dist,ribution of the Nebraska carline tax for the 1997 tax year,

finding reasonable cause to berieve that the tax viorates s 306 of
the 4-R Act.

The result in each case was reached through application of
the 4-R Àct, a federal statute. To prevenÈ the unreasonable

burdening of interstate commerce that results from discrirninatory
state and local taxation of rail carrier property, Congress enacted

the 4-R Act, Pub. L. No. 94-2LO,90 Stat. 54, S 306 (codified at
49 U.S.c. 5 26c (1976)¡ recodified at 49 u.S.c. S 11503 (tgsz) in
accordance with the revised Interstate Corn¡nerce Act of 1978).

Àt issue in Trailer Train nas whether Nebraskars personal

property taxation systern, which provides for extensive exenptions

from personal property tax under Neb. Rev. Stat. S 77-202 (Supp.

1987), vioÌates s 306(1)(d) of the 4-R Àct, which prohibits the

inposition of.any tax which resulÈs in discrininatory treatrnent of
a common carrier by rail-road. The federal distríct court found

that the Nebraska system of taxat,ion did violate the federaL

statute. According to the court,

Under the Nebraska scheme, the urajority of the personal
property in the state is statutcrily exenpted from taxation,
while a ninority of personal property, including alI the
property that belongs to Trailer Train in the state, is
subject to an ad valorem tax on its actual value. . tTlhe
Nebraska system favors a majority of the property of possible
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taxpayers by exenpting that property from taxation but denies
the property of rail car lines the same favorable treatment.

Trailer Train, supra, slip. op. at 6. The court further found that
the actual result of Nebraskars taxation scheme is an unfair and

discriminatory tax burden on the railroads.
In light of the federal district courtrs rulings ín the three

cases discussed above, Enron subnÍtted a request with the Board

asking that its unit values be equalized with the raitroads and car

companies doing business in Nebraska, i.e., that the portion of the

unit value that is comprised of personal properÈy be disregarded

in determiníng the amount of property tax it owes to the state.
In conjunction with this request, Enron also sought a determination

that its pipelines constitute personal property.

Enron is a public serr¡ice entity within the meaning of Neb.

Rev. Stat. S 77-ïOL (Reissue 1.986). Northern NaturaL Gas, a

division of Enron Corporation, or.rns, maÍntains, and operates a gas

pipeline system in Nebraska. Enron Liguids, a subsidiary of Enron

Corporation, ovrns, maintains, and operates a liquid hydrocarbon

pipeline in Nebraska. Enronrs property is centrally assessed by

the state for property Èax purposes through the Tax Con¡nissioner

rather than county assessors, pursuant to Neb. Rev. St,at. S 77-802

(Curn. Supp. 1988).

To establish the value of a centrally assessed taxpayer, the

Department of Revenue uses a nethodology known as rrunit value.tl

Rather than valuing individual iterns of property owned by such a

taxpayer, the department values the property of the taxpayer as a

total- unit. Dennis Donner, the central assessment manager of the
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Department of Revenue, explained the unit value rnethod at the

Boardrs Àugust 2, 1988, hearing:

these values are derived by use of the unit value concept,
which is a varuation of the company as a going concernr êS

opposed Èo just a simpre summary of the assets of the conpany.
the Department uses the traditional three approaches to value,
that being the rnarket[, ] income and cost approach in
developing these values, and then iÈ correlates the results
into an indication of varue for the company. This value is
then arl-ocated Èo the state of Nebraska, based on varying
factors, depending on which particular industry werre
referring to.

Once the department has calculated the unit vaLue of the

centrally assessed taxpayer and determined what portion of that
vaLue should be taxed by Nebraska, the Tax Conmissioner apportions

the total taxable value to all taxing subdivisions in which

property of the taxpayer ís located and certifies to Èhe county

assessors the value so determined. S 77-802.

During. the August 2 , l-988, hearingr, the Board dismissed

Enronrs request for equalization with the railroads and car

companies doing business in Nebraska. Àdditionally, the Board

decided to equalize Enronrs property, and aI1 other centrally
assessed property, through application of a statewide ttaggregate

Ievel of assessmentrr deternined by the Department of Revenue to be

88.7 percent of actual value. The department first calculated the

average ratio of assessed vaLue to actual value for all classes of

tangible ' property: residential (iurproved and unirnproved) ,

comrnercial and industrial (inproved and unimproved), agricultural
(inproved and unimproved), personal, and centralJ.y assessed. Then
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the department aggregated the average ratios to arrÍve at the 88.Z

percent figure.
At the Boardrs August 2, 1988, hearing, Enron objected to

being equalized with the statewide rfaggregate level of assessmentrl

of 88.7 percent of value. fn disruissing the matter, the Board

stated in its order:

[T]he uncontraverted [sic] evidence shows that a1t property
valued by the state, including the property of Enron, is at
100 percent of value; that said property is equalized to the
same Level of value as alL property valued by the state that
being Èhe aggregate revel of varue for arl tangible property
in this state; and, that the State Board has properly
fulfirred its duty to equalize atl the tangible property in
the state.

Enron argues before this court that Íts property should be assessed

at 73.7 percent of actual value, the aggregate level at which

unimproved agricurturar rand is being varued in this state.
Since the perfection of this appealr oD December 19, 19g8r â¡

opinion hras filed in the u.s. court of Àppears for the Eighth

Circuit which affirmed the decision of the U.S. District Court in
Trailer Train co. et aI. v. Leuenberqer, No. cvgT-L-2g (D. Neb.

Dec. 11, 1988). That court said ín part:

In [Burlington Northern R. Co. v. Bair, 584 F. Supp. L22g
(S.D. Iowa 1984) I the other centrally assessed taxpayers were
sti1l subject to the personal property tax as are the
taxpayers here who are not in agriculturalJ.y related
businesses. The railroad in that case received the sa¡ne
ttpreferential tax treatmentrr that Trailer Train is accorded
here. This is because the other taxpayers are not protected
by 5 3 06 ( 1) (d) . l{hen three-f ourths of the commercial and
industrial personal property in the state is not taxed because
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personal property used in agriculturally-related business is
exempt, railroads are discrininated against if tneir personal
property is taxed. The appropriate remedy, as awarded by the
trial court, is to enjoin the collection of the discrininating
tax, even though other taxpayers do not receive the same

benefits.

TrailerTrainCo.etal.v.Leue@,No.88-1118's1ip.op.at
7 (8th Cir. Dec. L9, 1988). Following argument of the case in this
court, the Supreme Court of the United States issued an order on

May 15, 1989, denying the petition for certiorari filed by the Tax

Conmissioner of Nebraska. Therefore, the Boardrs argument

throughout its brief that the judgrment of the U.S. District Court

is not binding in this instance is no longer valid.
Enron assigns as error: (1) The Board erred in dismissing

its request for equalizationì (2) the Board erred in failing to

find Enron's pipelines to be personal property and to equalize that
portion of it,s correlated unit value with railroads and car

cornpanies doing business in Nebraska; (3) the Board erred in
adopting and applying a ttblendedrr or rraggregaterr equalization

ratio, composed of an average of the levels at which all various

types of property are valued; and (4) the Board erred in failing
to equaJ.ize Enronrs property with unimproved agriculturaL land.

Basically, Enron made two requesÈs of the Board. First, it
contended that its property should be equalized with the property

of the raiLroads and car companies operating in Nebraska, which

brere also. assessed on a unitary basis. In other words, the final
judgrment of the federaL court enjoined the State of Nebraska from

assessing the personal property of railroads and car companies,
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and Enron insists that it not be taxed on that portion of its unit
value Èhat represents personal property. rn that connection, it
further argues that its pipelines are personal property and should
not be assessed. secondly, Enron did not want the Board to
equalize its other property with the aggregate levet of assessment

for alr property in the state, incruding centrally assessed

property such as Enronrs which is assessed at 100 percent of actual
value.

The Board argues thaÈ it lacks authority and jurisdiction to
consider and act on the issues raised by Enron in the first
instance, and therefore this court acquired no jurisdiction to
consÍder the issues on appeal. rn other words, the issues raise
guestions of Iaw, including constitutionat issues, and the Board

insists Èhat it has no authority to consider those issues.
Neb. Rev. sÈat. s 77-sos (curn. supp. 19BB) reguires the Board

to review the abstracts of assessments of property subrnitted by the
county assessors and to equalize such valuat,ions for tax purposes

within the state. More pertinent to this case, g 77-Bo2 requires
the Tax Conmissioner to detemine the total taxable value of a

public service entity like Enron for each of the loca1 assessing
districts. The action of the Tax co¡nmissioner, of course, is
appealable to the Board. this court has stated the Board has a

wide laÈitude of judgment and discretion in equalizing assessment

of property. Cittn of onaha v. State Board of Ecrualization &

ÀssessrnenÈ, 181 Neb . 734, lso N.w.2d B8g (1967) . The Board acts
in a çrasi-judiciar capacity when equalizing property. Box Butte
Countv v. State Board of Ecnralization & Àssessment, 206 Neb. 696,

295 N.vl.2d 670 (1980). County boards of equalization are required
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to ¡nake the initial determination as to whether certain locally
assessed property Ís exempt from taxation, which involves a rnixed

guestion of fact and law. see, e.g., Ev. Luth. soc. v. Buffaro
Ctv. Bd. of Ecn¡al., 23O Neb. 135, 430 N.W.2d 502 (1988); Bethphage

com. serr¡s. v. countv Board, 221 Neb. gg6, 381 N.I{.2d 166 (1996).

Inplicit in the deter¡nination of tax exemption, as pointed
out in Bethphacre, nas the application of the facts to
s 77-202 (1) (c), which provides that exempt from taxation is
property rrowned by religious, charitabre . organizations
and used exclusively for . charitable . purposes . .rl

Certainly this involves a nixed question of fact and law and

invoLves the quasi-judicial power of the board of equalization.
fn the instant case, there is a difference between Enron being

able to recruest equalization with the railroads and car conpanies

and Enron being entitLed to be equalized with the rail.roads and car
companies. ft is common sense that Enron cannot be equalized with
those companÍes unless it makes a request. ft also seems clear
that to make such a reçrest, Enron must start with the Board, the
only entity with st,atutory authority to equalize the valuations of
centrally assessed taxpayers. As previously stated, our reviev/ on

an appear such as this is for error appearing in the record, but
we review questions of law de novo on the record.

I{e therefore hold thaÈ in an application before the Board, a

taxpayer may ernproy any factuar or legal argument in support of
his, her, or its position requesting equatization, subject to the
final determination of questions of law on a de novo basis by this
court on appeal.
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Article vIrI, S L, of the Nebraska Constitution provides in
rerevant part that except for ¡notor vehicles, ,,[t]axes sharl be

levied by valuation unifor¡nly and proportionately upon all tangible
property . . rr It would seem that no question exists that if
Èhe Board arbitrarily underrralues a particular class of property
so as to make another class of property disproportionately higher,
or achieves the same resulÈ because of legislative action, this
court must correct that constitutional inequity by lowering the
conplaini.ng taxpayerts valuation to such an extent so as to
egualize it with other property in the state. see, Kearney

convention center v. Board of Ecn¡al. , 216 Neb. 2g2, 344 N.w.2d, 620

(1984); Banner countv v. state Bd. of Ecnral. , 226 Neb. 236, 411

N.I{.2d 35 (1987). This being the case, Do logical reason exists
why the same requirement of valuation reducÈion should not be

imposed when the disproportionality is brought about by a final
judgrment of the federal court exernpting the personal property of
the railroads and car cornpanies from the inposition of a state tax.

The state, by not taxing the personal property of railroads
and car companies, although acting invoruntarily and under

conpulsion of federar law, nevertheless, by cornprying with that
mandate, has denied Enron equal protection of the law contrary to
the 14th amendment to the U.S. Constitution.

rn sioux citv Bridoe v. Dakota county, 260 u.s. 44r, 43 s. ct.
190, 67 L. Ed. 340 (L923), Èhe county taxed the bridge cornpanyrs

property at actual value while other property in the county hras

assessed at only 55 percent of its value. The bridge company

alleged this practice violated the eçral protection clause of the

14th amendment to the U.S. Constitution.
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citing sundav Lake rron co. v. wakefield, 247 u.s. 3so, 3g s.

Ct. 495, 62 L. Ed. 1154 (1918), the Court stated:
rrThe purpose of the equal protect j.on clause of the

Fourteenth Anendrnent is to secure every person within the
state's jurisdiction against intentional and arbitrary
discri¡nination, whether occasioned by express terms of a
statute or by its improper execution through dury constituted
agents. And it nust be regarded as settred thaÈ intentional
systematic unden¡aluation by state officials of other taxable
property in the same class conÈravenes the constituÈional
right of one taxed upon the fuII value of his property. r'

(citations ornitted.) sioux citv Bridqe. supra, 260 u.s. at 44s.

The court herd that the taxing of the bridge company's property at,

100 percent of its actual value while other property is taxed at
55 percent of its actual value violates the equal protection clause

of the 14th amendment.

The Court also held that
the right of the taxpayer whose property alone is taxed at
100 per cent of its true value is to have his assessment
reduced to the percentage of that value at which others are
taxed even though this is a departure frorn the reguirenent of
statute. The conclusion is based on the principle that where
it is impossible to secure both the standard of the true
value, and Èhe uniformity and eqr-rality reguired by law, the
latter requirenent is to be preferred as the just and ultimate
purpose of law.

260 U.S. at 446.

Às we have previously stated, it nakes no difference if the

undervaluation of the property of the railroad and car companies

comes about because of deliberate action by the Board, legislative

I
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enactment, or the final and binding judgnent of the federal courts.
The conclusion remains the same: The equal protection clause of
the 14th a¡nendment nandates that the same resul-t be reached with
respect to the personal property of Enron as that in the case of
the railroad and car companies.

It therefore becomes necessary to deter¡nine whether the

pipelines of Enron are personal property and thus exernpt from

doctrine of Trailer Train Co.. et aI. v.taxation under the

Leuenberqer, No. CV87-L-29 (D. Neb. Dec. 11, ]-9BZ), afftd No.

88-1118 (8th cir. Dec. ].9, 1988) , cert. denÍed, Boehm v. TraiLer
Train Co. et aI., ¿_ U.S. _, _ S. Ct. _, lO4 L. Ed. 2d 630

(le8e).

Neb. Rev. Stat. S 77-IO3 (Reissue 1986) provides:

The terms real property, real estate and lands shall
include city and village lots and all other lands, and aII
buildings, fixtures, improvements, cabin trailers or nobil.e
homes which shall have been permanently attached Èo the real
estate upon which they are situated, mj.nes , minerals ,

qr:arries, rnineral springs and welIs, oil and gas wells,
overriding royalty interests and productÍon payments with
respect to oil or gas leases, units of beneficial interest in
trusts, the corpus of which includes any of the foregoing, and
privileges pert,aining thereto.

Personal property includes all property other than real property

and franchises. Neb. Rev. Stat. 5 77-LO4 (Reissue 1986). The

issue therefore is whether pipelines are fixtures, and thus real
property,. or are personal property.

Section 77-LO3 does not provide a definition for fixtures.
However, this court in State ex rel. Mever v. Peters, L91 Neb. 330,
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2LS N.I{.2d 52O (1974), stated that the common-law rules relating
to fixtures are largely codified in S 77-103.

To deter¡nine whether an ite¡¡ constitutes a fixture, this court
looks at three factors: (1) actual annexation to the realtyr oE

sornething appurtenant thereto, (2) appropriation to the use or
purpose of that part of the realty with nhich it ís connected, and

(3) the intention of the party roaking the annexation to make the

article a permanent accession to the freehold. Bank of Val.Iev v.
U.S. Nat. Bank, 2LS Neb. 9]-Z, 341 N.I{.2d 592 (1983); T-V

Transmission v. countv Bd. cjf Es¡al. , 2rs Neb. 363, 339 N.w.zd, 7sz

(1e83).

The third factor, the intention to ¡nake the articre a

permanent accession to the freehold, is generally regarded as the

most inportant factor when deter:mining whether an articLe is a

fixture. The other Èwo factors, annexation and appropriation to
the use of the realty, have value priurarily as evidence of such

intention. see generarJ.y Bank of valley v. u.s. Nat. Bank. supra.

The intention of the party rnaking the annexation can be inferred
fron the nature of the articles affixed, the relation and situation
of the party rnaking the annexation, the structure and ¡node of
annexatÍon, and the purpose or use for which the annexation has

been rnade. Bank of varlev v. u.s. Nat. Bank. supra; pick v.

Fordvce co-oo credit Àssn., 225 Neb. 7r4, 4oB N.w.2d 249 (1997);

Fuer Exgloration. rnc. v. Novotny, zzL Neb. L7, 374 N.t{.2d g3g

(1e85).

fn tfris case, the pipelines are buried in the ground. In

sulphur springs vaI. Erec. coop. v. citv of Tombstone, 1 Àriz. App.

268, 40L P.2d 7,53 (1965), aff rd 99 Àriz. 110, 4O7 p.2d 76, the
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Arizona court had to address whether the pipes, poles, and wires
that were the chief components of a utility distribution systen
htere fixtures and therefore real property that had to be sold at
public auction. To determine whether an articLe is a fixture, the
Àrizona courts consider the sane three factors this court
considers.

The pipes were buried in the ground. The court noted that
there was no evidence of an agreement between the city and owners

of the fee thaÈ the chattels were to become accessions to the
realty. The court held that because there was no proof of the
adaptability to the use for which the real estate was appropriated
and no proof of an intent by the annexor that the attachment of the
chaÈters be permanent, despite annexation to the realty, the
utility equipment had not lost its character as personal property.

In considering the issue of annexat,ion when determining
whether an article is a fixture, some courts have looked at whether

removaL of the article will injure the realty or will injure the

article itself. Enron quotes at length from one such case.

rn stem Brothers. rnc. v. ALexandria Township, 6 N.J. Tax
537 (1984) ' the question was whether certain underground
storage tanks vrere fixtures or personar property. rn this
case, the court focused upon the injury by renoval test, and
stated: rrThese [the five underground storage tanks] could be
lifted frorn the subject property intact just as could be done
with the 20,000 gallon above-ground tanks and no damage at all
would occur to the tanks. the only preparatory work that
would need to be done before the tanks could be lifted onto
a truck wourd be removar of the soir covering then. The
excavation that would result from uncovering one of the 2O,OOO

gallon tanks would be large. Each such tank is ten feet in
dianeter and 30 feet long so that the excavation would have
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to be so¡newhat longer, wider, and deeper than those
dimensions. Despite this size, however, such an excavation
could not in any reasonabLe sense be said to constitute
rirreparablet physical damage to the rand because the hole
could easily be refilled. As a result, Èhe Land wourd be
virtuarly the same in all respects as iÈ had been before. The
sole question, then, is whether the excavation would
constitute rserioust physicar damage to the rand within the
meaning of the phrase tmateriar injuryr as used in the
Business Personal Property Tax Àct

rrsome of the factors which night have to be considered
in dêter¡nining whether rserious physicar damager had occurred
to unimproved land are: (a) any change in the market value
of the land as a result of the condition; (b) the amount of
ti¡ne and the cost required to repair the condition; and (c)
the hazard or dislocation caused by the condition.

ttI find that no rserious physical danaget would be caused
to plaintiffrs land by an excavation to remove the underground
storage tanks and to restore praintiffrs unpaved parking yard
to its originar state. There is no indication that the varue
of the land would be affected by such an excavation. The
entÍre process of removing a tank and restoring the ground t,o
its originar state wourd require onry two days and wourd
create no serious hazard or dislocation. Finally, the cost
to excavate and refilr the hole wourd be reratively
insignificant.

rrl therefore conclude that all nine of plaintiff 's fuel
oil storage tanks $rere business personar property for the tax
year 1981 and that the tanks should not have been assessed by
the Èaxing district for local property tax purposes. 6 N.J.
Tax at 543. rr

Brief for'appellanÈs at 26-27.

EarI Berdine, âD Enron employee, testified in his deposition

that very little darnage generally resurts to the pipe when it is
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removed and that the only damage to the rand is ra tenporary
inconvenience whil-e the work is actually going on and then after
the work is completed the land is restored, put back into its
original use. rl

The second factor, appropriation to the use or purpose of that
part of the realty with which the article is connected, focuses on

the relationship between the articLe and the use which is rnade of
the realty to which the article is attached. If the chattel is a

necessary or useful adjunct to the realty, then it nray be said to
have been appropriated to Èhe use or purpose of Èhe realty to which
it was affixed. rf the chattel is attached for a use which does

not enhance the value of the land, it is generalry deemed not to
become a part of the land. See 1 G. Thompson, Commentaries on the
Modern Law of ReaI property S 56 (1980).

The pipeline companies in yerlowstone pioe Line co. v. st.
Bd. of Ecrual. , 138 Mont. 603, 358 p.2d 55 (1960), cert. denied 366

u.s. 9L7, 81 s. ct. 1095, 6 L. Ed. 2d 24r (1961), were attenpting
to establish that their pipelines were real estate. The pipelines
$/ere inbedded in real estate rights-of-way obtained from the owners

of the fee by written conveyance. The State Board of Egualization
argued that the pipelines did not irnprove the real estate, serrred

no purpose on the l-and, did not enhance the value of Èhe real
estate, and could be removed at any time by the company.

under Montana case Ìaw, if property $¡as placed on land to
improve iÈ or make it more valuabre, it was generarry deemed a

fixture, hiut if iÈ s¡as attached for a use which did not enhance

the varue of the land, iÈ remained a chatter. considering the
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estabLished rules regarding fixtures, the YelLowstone pipe Line co.
court stated:

the line could as easily rie on top of the ground were it not
for the ¡naintenance probren brought on by iÈs exposed position
and the difficurty of crossing natural and man-made
obstructions. Does the pipe line inprove the land and nake
it more valuable? To the contrary the land ¡nakes the pipe
rine more valuable since it removes it from danger of damage
nere it exposed. To whaÈ purpose is the pipe line put? rt
is used for the transportation of petroleum products and, in
our opinion, such use bears no relationship whatever to the
use of the realty. There can exist here no presunption that
respondents intended the pipe to become part of the realty
because the evidence is concrusive that they had no such
intention.

fd. at 630-31' 358 P.2d at 69. The court concluded that the
pipelÍne is not a fixture.

Às Enron points out in this case, it has the right to remove

its pipeline and does so on occasion. Àccording to Enron, and we

agree, the pipeline is not adapted to the use to which the ground

in which it is ernbedded is applied. Most of the ground is
agricultural land, and while the pipe is in place, a far¡rer or
rancher nay continue to conduct his normar operations. The

pipeline does not inprove the land nor make it ¡nore valuable. The

ground is only a f oundation upon r.¡hich the pipes can rest. Use of
the piperine bears no rerationship to the use of the realty, the
pipeline being buried in order in part to ¡nini¡nize ¡naintenance.

Finally, v/as the intention of Enron to nake the article a

permanent accession to the freehold?
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In a number of cases, the courts have considered the fact that
the annexor had an easement as establishing an intent that the
articl-e remaj.n personal property. fn Southwestern public Sen¡ice
co. v. chaves countv, 85 N.M. 313, 5L2 p.2d 73 (Lg73r, the court
had to decide r.¡hether certain equipurent located on easenents,

including poles and transmission lines, was reaÌ estate. The court
noted that if Southwestern intended the equiprnent installed on

unowned land to become part of the realty, Southwestern would,

under general law, be parting with title to the equiprnent. The

court concluded that there vras no evidence, of either a subjective
or objective nature, indicating southwestern had any such

intention. To the same effect, see, SuLphur Snrinqs Val. E1ec.

coop. v. citv of Tornbstone, I Àriz. Àpp. 268, 4oL p.2d 253 (1965);

Libertv Lk. sewer v. Libertv Lk. utils. , 37 wash. App. go9, 693

P.2d 1117 (L984); rn re Mobilife con¡., 167 so. 2d336 (Fra. 1964).

The evidence here was that Enronfs nonnal nethod of operation
is to obtain easements for purposes of raying its pipelines. rts
pipeline is generally located on rights-of-way rather than land

Enron os/ns in fee. Enron never intended, âs hre view the record,
to part with the title to its pipelines by conduct,ing its operation
in this manner. Furthermore, the evidence discloses that Enron

reÈains possession of the pipes for purposes of repair,
replacement, and recycling if necessary.

The Boärd cit,es only one case in which the court held that
the gas pipeline of a gas transmission company was not personal

property but, rather, was real property for tax purposes. Transco.

corp. v. Prince wiLliarn co. , 2Lo va. 550, L72 s.E.2d 757 (1970).

That court agreed that the chief test to be considered in
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deterrnining whether the chattel has been converted into a fixture
is the inÈention of the party uraking the annexation. f{e agree, but
conclude that in the instant case, the intention of Enron was not
to convert its annexations into fixtures. consequently, trê find
the pipelines to be personal property.

Finalty, because the uniÈary value of Enron may include some

real property, it is necessary that we deteraine whether that
portion of its valuation should be based on an aggregate or blended

ratior or on the average ratio of uniurproved agricultural land.
In Kearnev Convention Center v. Board of Equal. , ZL6 Neb. 2g2,

344 N.W.2d 620 (1984), vte held that the uniforrnity clause of the
Nebraska Constitution required that the complaining taxpayerrs land
had to be valued at 44 percent, the lowest ratio of assessed

vaLuaÈion to actual valuation. I{e had concluded that although the
taxing authorÍties nay crassify different types of property for
taxation purposes, nevertheress, the results reached by such

different nethods and reasonable classifications must be correlated
so that the valuations reached shall be uniform and proportionate.
The record in this case does not support such a favorable fínding
for the Board.

Àlthough article VIII, g L, of the Nebraska Constitution was

amended in L984 in an atternpt to permit the valuation of
agricultural land by a different method, this court concluded that
the result must be correlated with the value of all other land.
At the risk of being redundant, we state thaÈ such a result has not
been reacÉed in Èhis case.

The Board has asked us to reconsider our decision in Banner

countv v. state Board of EcruaL. , 226 Neb. 236, 41j. N.t{.2d 35
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, (1987). There is nothing to reconsider. Neb. const. art. vrrr,
S 1, providing that n[t]axes shalL be levied by valuation uniforml-v

and proportionatelv'r (emphasis suppried), to say nothing of the
14th amendment to the U.S. Constitution, which directs that no

state shall frdeny to any person within iÈs jurisdiction the equal

protection of the laws,'r both remain viable and Ín fult force and

effect. Banner Countv could be written in no other vray.

The order of the State Board of Equalization and Assessment

is reversed, and the cause is renanded for further proceedings not

inconsistent wÍth this opinion.

REVERSED A¡fD REMANDED FOR
FT'RTHER PROCEEDINGS.
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