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MIDN.TERICÀI¡ LONG DISTAI{CE
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Plaintlff,

vs.

DONALD S. LEUENBERGER' Tax
Commissíoner of the State of
Nebraska, THE DEPARTMENT OF

REVENUE, State of Nebraska,
COUlfry OF DOUGLAS , SAl't J.
HOWELL, Treasurer of the
County of Douglas¡

ORDER OF SUl,IMl\¡lY JIJDGMENT

De endants.

This case came before the Court on February 4, 1988, for

joint hearing on the plaintiff 's motion for sunmary judgrment'

plaintiffrs motioa for temporary injunction ánd the joint motion

of the defeodants for sunmary Judgrment' Exhibits I through

19 were received into evidence and these matters tdere then submitted

to the Court on briefs. The last briefs $tere received by the

Court on February 25, 1988, and the Court now being fully advised,

finds and order as follows:

1. This action requests declaratory and injunctive relief

from the assessment and threatened collectíon of taxes under

577-803, Revised Statutes of Nebraska. This action challenges

the constitutionality of SS77-801 et seq., Nebraska RevÍsed

Statutes and the validlty of the assessment under 577-803, RevÍsed

Statutes of Nebraska.



2. The pralntiff, MidAmerican Long Dl'stance company (hereinafter

MldAmerican), provides long-distance telephone servlce. MÍd,American

does not own any swltches the equiPment necessary to transfer

calls from the local telephone comPany to a MidAmerican long-

d,istance llne. Instead, MidAmerlcan leases the physical facilities

necessary to its business from the local telePhone comPany'

3. On August 15, 1986, MidAmerlcan received a personal

property tax statement from Douglas County. In that statement

MidAmerj,can was notified that the tax was due on November I, 1986,

and delinquent after December I, 1986. In June of 1987 Mid,Amerlcan

was notified that a d,istress warrant would be issued against

the personal property of the comPany if the taxes rttere not paid

by JuIy l, 1987. On JuIy 16, I98?, MidAmerican filed suít in

Douglas County District Court requestÍng declaratory relfef.

Defendants named in the suit include Donald S' Leuenbergêr,

Tax coruníssioner of the state of Nebraska; the Nebraska oepártment

of Revenue; Douglas County; and Sam J. Howell, Treasurer of

Dougtas County. After MidAmerican filed its petition in Douglas

County DÍstrict Court it received the notice of the issuance

of a dlstress warrant. At that time MidÀmerican moved for injunctive

relief. Before the Douglas County District Court had reached

the merlts of the case, venue was transferred to the Lancaster

County District Court. MidAmerican filed its motion for sumnary

Judgment on December L7, 1987 and the defendants fÍIed their

. joint motion for sr¡¡runary judgrment on January 22, 1988.
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4. The main lssue Presented by both motlons for suln¡ary

judgnrent ls l,tldAmerfcanf s status as a public service entity under

S77-80I.01, RevLsed Statutes of Nebraska'

77.8ol.0l.PI,BLICSERVICEENTIrY,DEFINED.Àsused
in sections 77-801 to 77-803, publíc service entity
shall mean any person or company, âs defined in
section 49-80I,. organlzed for profit under the laws of
this state or any other state of government and engaged

in the business of waterworks, electrical power, gasworks,
.naturargas,telegraPhs,telephones,Pipelinesusedfor

the tranÃmission of oil, heat, steam, or any substance
to be ,r"ãá ro, lighting, heating, or power, and pipleines
used for the transmission of articles by pneumatic or
other power and all other similar or like entities'

The tax was imposed on MidAmerican as a corporation "in the

business of . . . telephones.rr section 77-80I.0I appears to

be clear on its face and there is no need to resort to legislative

history in order to interpret said statute'

5. MidAmerican asserts that it should ¡lot be characterized

as being 1n the busLness of telephones. This argument is founded

on the conceptualization of a telephone company as a business

that operates an¿ owns telephones and the physical Properties

necessary to telephone use. Mid.American rents the physical

facilities through which its business is accomplished- Requiring

ownership of the busíness proPerty would remove MidAmerican

fromthereachofSSTT-8OIthrough77-303,RevisedStatutes

of Nebraska.

6. The defendants contend that the correct identífication

of a public service entity and the proper application of the

term "in the business of telephonestt need not be based on proof
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of onnershlp of tangible property. Defendants argue that the

services provided by MldAmerican are those that a telephone

company would provid,e and therefore MidAmerican must be a telephone

company. The d,efendants rely on United states TransmÍssion

Sys tems, Inc. v. Board of As sessment Appeals , 7L5 P.zd L249

(colo. 1986). In that case the colorado supreme court examined

a statute sj-milar to the statute here challenged by the Plaintiff'

unÍted States Transmi ss].on Svstems, Inc. v. Board of Àssessment

Appeals, -W. and the ínstant case are analogous on the issue

of ownership and in both cases the long-distance service provider

Ieased swj.tches from the local telephone company' This Court

finds the reasoning of the Colorado Supreme Court persuasive'

7. MidÀmerican falls within ttre definition of "public

service entity" under s77-801.01, Revised statutes of Nebraska

(Reissue 1986). The plain language of s77-801.0I' Revised statutes

of Nebraska (1986), relates to the nature of the service provided

by an entity in order to assess whether it falls wÍthin the

definition of a 'rpublic service entity". MidAmerican is in

the business of providing a form of telephone service and thus,

is engaged in the frbusiness of . telePhones" under s77-801.01,

Revised Statutes of Nebraska (Reissue 1986) '

g. The tax imposed under SS77-80I to 77-803, Revísed Statutes

of Nebraska (Reissue 1986), is not a proPertY tax levied for

-4-



state purposes fn vlolatlon of the constltutlon of the state

of Nebraske. Sald tax was levied by the defendant County of

Douglas and the proceeds of said tax are to be distributed to

local t,axing entities in Douglas County. Under these circumstances

said tax is not in violation of Article VIII, Section 1À, of

the Nebraska constitution. see state ex rel. Mever v. Countv

of , 196 Neb. 565 , 244 N.l'¡-2d L79 (1976).

9. The application of SS77-801 to 77-803, Revised Statutes

of Nebraska (Relssue 1986), to MidAmerican does not violate

MidAmericanrs constítutional rights to due process or equal

protectÍon of the law. See

152 N.W.2d L2]-, (1967).

Frve v Haas , L82 Neb. 73,

10. There are no genuine issues of material fact and

the defend,ants are entitled to judgment as a matter of law.

Defendants' motion for summary judgrment is sustained. Plaintiff 's

motion for sunìmary Judgrment is overruled'

II. The plalntiff is not entitled to injunctive relief

and plaintiff's motion for temporary injunction should be and

it is hereby overruled.

WHEREFORE, IT IS ORDERED, ADJUDGED AlrD DECREED that there

are no genuine issues of material fact and that the defendants

are entitled to judgfment as a matter of law for all of the reasons

set forth ín the preceding paragraphs. PlaÍntiff's petitíon

ls dismissed, and the costs of this action taxed to the plaintiff.
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DATED Al{D SIGNED thts 31st day of May'

BY THE COURT

I988.

nnJ
District


