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THE STAÎE OF NEBR'ASI(A

DEPARTI.ÍENT OF REVENUE'

Defendant '

Thismatterisbeforethecourtonappealfromadecision

of the state of Nebraska Department of Revenue denying plaintiff's

refund claim of Sales and Use Tax paid'

TheCourtconsidersthismatterundertheprovisionof

section 84-917(6), Reissue 1986'

Therelevantevidencebeforethecourtconsistsofa

Ietterofdenialoftheclaímsignedbythemanageroftheaudit

divisionofthedefendantandtherefundclaimoftheplaintiffs

and a letter from plaintiffs' accountant'

Thefactsareundisputed.Plaintiffssoldtheirbusiness.

Thesalesagreementprovidedthatthepurchasersassumedany

salesorusetaxliability.Becauseofnonpalrmentofsales

andusetaxes,defendantseizedplaintiffs'1984stateincome

taxrefundandanescrowaccountfromthesaleofplaintiffs,

ORDER

home.

Section 77-27L3 (7) Reissueoflgs6provides:"Arrycorporate

officer or employee with the duty to pay taxes imposed upon

acorPorationortoperformsomeotheractrequiredofacor-
porationshallbepersonallyliableforthepalrmentofsuch

taxesorPenaltiesintheeventofwillfulfailureonhispart

)
)
)
)
)
)
)
)
)
)

to perform such act"' The word "willfuI" means " intentional IY " .



In v. Coea. 2!6 Neb. ?6, 391 N.ll.2d 606, our Supreæ @urt

held that the term intentfonal wa8 synonl¡mous wlth willful.
rlntentlonally means willfully or purposely and not accldentally

or involuntarilY. "

The court is not able to determine from the record

presented if the action of the plaintiffs was or was not

wittful. The defendant argues in its brief that Frank Hardin

received a Notice of Proposed Determination of Personal Liability

and Notice and Demand for Payment from the DePartment of Revenue-

Lf, such was the case, then the Court could logically and legally

find that plaintiff Frank Hardin was acting intentionally when

he. failed or refused to pay the sales and use taxes and was,

therefore, personally liable for the payment of such taxes f.or

willful failure to PaY. See, In re contempt of Sileven, 219

Neb. 34r 361 N.fit.2d 189. But said Notices are not part of the

record received into evidence.

The order of the Department of Revenue denying the refund

claim of plaintiffs is unsupported by competent, material and

substantial evidence ín view of the entire record as made

on revíew.

IT IS THEREFORE ORDERED that the order of the defendant

State of Nebraska Department of Revenue denying the refund claim

of plaintiffs Frank and Peggy Hardin is hereby reversed; that

said defendant is directed to approve said refund in the amount

of $L2,308.75 and to process and return said refund.

Costs are taxed to defendants'
Dated this 29th day of January' 1988'

BY THE COURT:
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