
IN THE DISTRICT COURT OF DOUGLAS COUNTY, NEBRASKA

DOC. 856 N0.8L2JAMES L. SACK,

Plaintiff,

vs.

DEPARTMEI.IT OF REVENUE, STATE
0F ÌIEBRASKA, and STATE TAX
coMMISSTONER,

)

)

)

)

)

)

)

)

)
)

)

ORDER

D.pt. of Justice

MAY 8 t987

Defendants. State of Nebraska
l-learing \^¡as hel<l on April l, L987 on the plaintif f 's

t''lotion f or Summary Judgment and on the def endantsr Motion f or
Summary Juclgment. Plaintiff appeared pro se. Defendants
appeared by Assistant Attorney General L. Jay Bartel. Both
parties adduced evidence, rested and made argunent. Both

motions h/ere taken under advísement.
The Court riow f inds that under Sectío¡r 77-2775 R.R.S.

L943 (Reissue of 1986) any taxpayer filing an amended federal
income tax return shall also file, within ninety clays

thereafter, âtr amended income tax return unde:: the provisions
of the ìJebraska Revenue Act of L967 , and shall gíve such

infornation as the tax commissioner may require.
There is no questíon but that the taxpayer, upon filing

an amended federal return, must file an amended income tax
return in Nebraska. The use of the word rf shallr' implies that
the action to be taken ís mandatory.

The Court further finds that plaintiff signed his L982

Nebraska income tax return, 1040N, on blay L4, f 983 and same $/as

f iled on l"lay L6'- 1983.
Plaintíff filed an amended U.S. individual income tax

return 1040X for the year 1982, dated April ll, 1986 wíth the
Interrral Revenue Service on April ll, 1986. The amended U.S.
return did not mentíon or ínclude anything thereon that related
to interest Erom U.S. Governnent obligations.



By llotice dated July 7, f986, the Internal Revenue

Service clecreased plaint-iEf 's L982 taxes by $2'351.00 ancl

allowed $8.13 interest to plaintlff .

ptainriff filed an amended 1040xN dated July 8, 1986

with the ìJebraska Department of Revenue on July 8, 1986

reflectíng for the first time U.S. Treasury l{ote ínterest of

fiz,7 86.00.
l,y lette:: clated september 8, 1986, the State of Nebraska

allowed $423.00 of plaintiff's claím, but denied a refund of

$20t.00 of. the Ilebraska tax requested for the reason that the

t{ebraska acljustment was not related to the federal change, thus

invoking the periocl of limitation stated in 77-2793(1).
Under 77-2793(4), plainttff had two years to claim a

refuncl from overpaynent of tax from the time the notíce of 'such

change or correction or amended return vüas requirecl to be filed
with the Tax Commis.sioner (90 days) provÍded the refund could
not exceecl the amciunt of the reduction in tax attributable to
such federal change, correction, or items amended on the
taxpayers amencled fecleral income tax return.

Here this requested refund of $201.00 was not
attributable to any change, correction or items amended on

plaintiff's amended federal income tax.
Thus, the last sentence oÍ.77-2793(4) comes into Play

which turns us to 77-2793(L) which provides that a refuncl of an

overpayment of. income tax nust be filed within three years from

the time the return was Eiled or two years from the time the
tax lvas paicJ whichever perío<l expíres later. In this case, ít
woulcl be the period of three years from May L6,1983 or ]lay 16'

1986. Plaintiff faíled to file his amended State return until
July 8, 1986. Therefore, plaintiff flled out of time.

There being no genuine issue of any material fact,
summary judgment is approPriate.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED IhAT

plainiff's Motion for Summary Judgment ís overruled.
IT IS FURTHER ORDERED that Ehe defendants' Motion for

Summary Judgment be and the same hereby is sustained, artd

n2n



plaintiff's petition should be ancl the same hereby is dismissed

at plainrif f rs cost._r*
DATED this / day of MaY, 1987.

BY THE COUR

-3-


