A

’

IN THE DISTRICT COURT OF LAMCASTER COURNTY, NEBRASKA f

CITY OF LINCOLN, NEBRASKA,

a municipal corporation, Docket'259 Page'228.
Plaintiff, ) ‘
vs. e - . JDURNAL ENTRY
MURRELL 8. McilEIL, Tax ' . _0F JUDGHEN

Commissioner of the State of
Nebraska,

~ Defendant. i v

Now on th1s 5th day of December, 1969, the same be1ng
one of the rcgu]ar 3ud1c1a] days of the September 1969 term of
court thlS natter came on for hearlng on the separate motions
for summary Judgnent flled by the P]a1nt1ff and Defendant ve-
spéctfu]]y herein; and P]aintiff vias represented in court by it's

Ctty Attorney. Horman Kr1vosha and the Defendant Tax Commissioner

' was represented in court by 1t S attorney, Ralph Gillan, Assis-

"

tant Attorney Genera1 of the State of Nebras!a, and hear1ng was

had and. ev1dence adduced and argument made and the matter there-~

after subnltted to the court; 2 i 5y ' L o .
3 And now on th1s 31st day of December. 1969, the same

being one of the regu]ar Jud1c1a1 days of the Septenber 1969

term of court, in consideration of the f1los and records here.n.;

including the p]ead1ngs f11ed hereln and the stipulation of facts

. offered in ev1dence by the part1es, the court finds generally for

the P1a1nt1ff and aga1nst the Defendant, finds that no genuine

 {ssie of fact exmsts and that the P]a1nt1ff Lierein is ent1t1ed to

judgment as a matter of 1au, f1nds that the ?1a1nt1ff S motlon

for sunmary Judgment shou]d be sustaxned f]rds that Section 9

of LB 504, adopted by the E1ght1eth Sess1on of the Legislature of
ebraska is void and unenforceab1e and contrazry to the Constitution
of the State of Nebraska and the 1aws of the State of Hebraska; .
ftnds that Sect1on 9 of LB 504, adopted by tke Eigntieth Session

of the Leg151ature of Nebraska is void and enforccab]e for the
reason that said scct1on un]awfu]ly de1egatns to the Tax Commissioncr
of the State of Nebras.a authorlty to determSpe situs of sale for

the purposcs of tuc Loca] Option Pcvcnue Act where a retailer



has no permanent place of business which said delegation is
‘without sufficient standards or guidelines “and islthercby an
unlawful and improper delegation of legislative authority to
an.administrative agency; and for the_turther reason'that said
- Section 9 of LB 504 constitutes an unrcasonabIe and improper
classification in providing that for the purposes of the Local
-Option Revenue Act where a rctailer maintains only one place
. of_business,,the.sa]e is consummated for the purposes of the
i Local Option Revenue Act at the principa] p]ace of business of
the retailer while further prov1d1ng that in the event a reta1ler .
- === --has- more than one place of business in the state which part1c1pates
in the sale, the sale is deemed to be consunnated at the place -
. “—-: of businéss of the retailer where the 1n1t1a] order for the tangible
: persona] property is taken, even though the order must be foruarded
_ elsewhere for acceptance, approval of credlt, sh1pment or b1111ng,.
- finds that for the purposes of the Loca] Opt1on Revenue Act the\
provisions of the ilebraska Revenue Act of 1967 as amended are
L sufficient toﬂperm1t the 1mp1ementat10n and adm1n1strat1on of
B LB"578, adopted by the E1ght1eth Sessijon of the Leg1s]ature of
the State of 1ebraska. and comnon]y referred to as the Loca] Optlon_
Revenue Act;- finds that for the purposes of the Loca] Optlon
”"—Revenue Act, the tax required to be paid on motor veh1c]es is )
that tax des1gnated in Sect1on 77 -2703(2) R R.S. 1943, as amended,
and should be pa1d to the County Treasurer of the county where
; the veh1c1e is reg1stered 1f the veh1c]e is reg1stered and used
within an 1ncorporated nun1c1pa11ty hav1ng adopted an ord1nance
. 1mp051ng a sales/use tax pursuant to the prov1510ns of the Local
-.-Option Revenue Act; f1nds that Ru]e TC-2-7 promu]gated by the
Tax Commissioner of the State of Vebraska pursuant to Sect1on
"y of LB 504 and TC-Z-Q promu]gated by the Tax Commissioner of
: the State of Pebraska are.void.and uncntorceab1e and eontrar/ '
to the Constitution of the State of Nebraska and contrary to the
laws of thc State of Nebraska and the prov1s1ons of the Loca]

Option Revenuc Act LB 578, adopted by the E]ght1eth Sess1on of

the chfs1a ure of thc State of Ncbrasla, and sh0u1d be declared

N\



void and unenforeeable and their administration and enforcement
enjoined and restrained- finds that retailers ma1nta1n1ng a single
- place of bu51ness within the C1ty of Lwncoln should not be rcquired

to collect a sales tax from consuners, rtsad1ng outs1de—a =muni-
Cﬂpalqty -~having adopteo~wnc~provrs1ons‘oﬁ fhe‘loca]-Op‘ron—Revenue
ot on transactions consummated out51de of the incorporated municipalit,
as hereto1or required by the rules promu]gated by the Tax Comm1ssaoner

- -of ‘the State of MNebraska; further-finds that County Treasurers
shou]d not be requ1red to collect the tax required by the Local

0pt1on Revenue Act _unless the owner of said vehicle seek1ng to

" régister said vehicle in sald county intends to use sald vehlc]e

with1n an 1ncorporated mun1c1pa]1ty in sald county having adopted __._ ..

. the Local Option Revenue Act.
IT IS THEREFORE ORDERED, ADJUDGED AND DECPEED by the
court that Section 9 of LB 504 adopted by the E1ght1eth Session
- of the Legislature of the State of Nebraska, be and the same - f~n

hereby is declared to be contrary to the Constmtut1on of the

. T e ity et ia

State of Nebraska and void™ and unenforceable.
-_ . It is further ordered by the court tnat Ru]e TC 2 -7 and
- 'RuIe TC-2- 8 promu]gated hy the Tax (onmtssmoner of the State of T
& Nebraska. are contrary to the Constltutton of the State of Nebraska
.and declared void and unenforceab1e.. » ._"”..;_":___"" e v s
It is further ordered by tne court that the Defendant
‘Tax Comm1ss1oner._h1s agents and subord1nates be and the same
hereby are permanent]y enJOIned from enforc1ng or attempt1ng to.'
enforce Sect1on 9 of LB 504 adopted by the Eightieth Sess1on of
the Leg1s]ature of the State of Nebraska and Rule TC 2-7 and
Ru]e TC-2-8 presently promu]gated by the Tax Comm1551oner _
"~ It is further ordered by the court that the Tax Com-
missioner, nis agents and subordinates are pcrmanent1y enjoined
from requiring a reta1]er malntalnlng a pr1nc1pa1 place of busi-
ness within an lncorporated mun1c1pa11ty hav1ng adopted by or-
dinance the prov1s1ons of LB 578 adopted by, the Ei htieth Sessxon
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of the Legislature of the State of Nebraska La tax pursuad 't to

the Local Option Revenue Act adopted by such incorporated



.

municipality-and=whichthé=retailer ieintains—his—principal-place

sofvbusiness on transactions made to consumers rosidGing outside
of the incorporated municipality adopting “such Loca] Option
Revenue Act where such sale as detenmined by the provisions of
the lebraska Revenue Act of 1967 as ancnded has,tagen'piace
outside of the incorporated municipality. '

) It is further ordercd by the court that the Defendant
“Tax Conmissioner, be and he hereby is permanently enjoined from
directing various county treasurers of the various counties to
"¢ollect a tax pursuant to Local Option Revenue Act on vehic]es
registered w1thin that county, except and un]ess, said vehicle
“{s to be.used uzthin ‘an incorporated nhnhcipa]ityﬁhEVihd_adopted

by ordinance the provisions of the Local Option Revenue Act.

I IS FURTHER ORDERED, ADJUDGED AAD DECREED by the
court that the Defendanti's motion for sunmary Judgment be and
the same hereby 1is dismissed-end that the cost of this action
be _and the same hereby are taxed against the Defendant pw—

g " Pated this 3lst day of December. 1969

LrS s a0 . . . - H . J
—-— S Ce LTI A e
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