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iudE åçtlon attacklng thc
an ol authorlly bY ån aflicer

by prlnciples governlng

7,Þ Judgments. An eetlon
romedy is availEble

g. One who ha$ lai;gd to Pu
allo an additional fenreoY unCer

o

body
ction : Tex*tlon. lnjunct,ve

nol havs Jurisd clicn or
lnl

ALL V. STA'I-E

Filed 18.2Ô02. No. S'0

Pleadlngs; APPc¡l ,lnan
the c,âurt ls requlted to true alltlie

inlerencEl ol lew and fact may be d

the

lhe it is clear no

3
and be
b6

4 Law: lmm,unltY; tne
sslf and leglslallve action

5. ÊIåtoly Waivsr,
Ð94 Ênd a

state find autholization lor such from

û. Judgmentr: Fublic

PleadinEr. V'/hen a toa
petltion unless
delect.

d, and the LegislaturË shåll by lawin
Const. rrt. V, $ 22,11ß $atemaysue
mgnnêr and in wnat courts guils shâtlLaw; Legislature:
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coutls revisw qf ¿ ruli¡g on â
âno the ptoper lnd
thc con¡:iunlons cl

ry .lr.rCQmâñ1S Acl is
ratÔry reliel againsi a

s9Utce,

gtatutes: lrn nu n try' n declûrÊto ry

ola r seeking rollel lram an invalld act or
agalnst the srÉÞ end is iherefore noi

i Coes nÇt líe where anothêr equaily

excluslv'e stetutory remeCy is nct

Jrrdgnents Act

tfÉ A Uãf it l'old, that ls, where the ta:<l1g

l¿¡*.

hlsustaine¡, å cour! must grant leave to
e poss¡blllly exists that amendvnent will

í¡
.ti

oro,åstdfl of Neb. Const, an, V, $ 2?, is not

ú wlin¿tfre state's scvereign imrnunity.
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E3 tseo) lor sal€ s lAx lo þe assassed Êg'.inst

that the lax owÊd ÞÐ pa¡Ë belole the
ånd Maloolñ Ballingo r, who

lnc., filed in the dlstrict cÔun 8€ek¡ng a

not owê tåxsg
taxes

aC247132e7 i JAU.is-02 8:1741'l; .AtË 4/E
I
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JJ.

Rav. Stat. 577'17
icels under c'enainoll

w€r€

cçll

Deparlment of FìevenuE

ln 1095, thìs Courr ngld that $ 783 ïYa€

requi any disPuted ttxto be Þaid the

249 . 158,532 N.w .ed â36 (l

thâl the

I 77-1
e côrJfi
di$tricl

thåt dlstricl courl lâckgd

t€
hono
råláil

lor 1990 under $ T7'1783' ln
owód. The courl lnferred from

for paYment made bY the State
leview of derûard

$ 77-1783,

rhe ertent that ír.

ñt oould
I
:

Joncs v; 9lEls,

oânnot thÐ tâxss thfll li demands becaugo

The f i¡€d a demurrelolåiffii4g in Part

L
a

the
ot

I
declaratory and lniunctiva and the fail sd iô statÊ e claim lor a reÍuni cf

taxe9

Tho pelilion alleged the I The off ícei's of ì¡/or¡d ñadfo, which was

ln the reìai lsale Ol s¡6çlrqnic By cf the oPeralion of retail ealas outlgls.

V/
F oollected and Paid the aPProP

o was obtìgaled tr.r coilect tales lar sold. Êelt: re January i 999, 1ilçrld

salâs igx

ln ordar lo meot lts finallciai :.W Facr q âstÊ irlished a line ol oraJit wilh a

lin lnstilution then knqwn as Naìionaf
\¡lcvld Fadio Ê9nduÇled ÍêÎâll seles irr

1999, lor wnlch eale.s tax |Jc on 0f 25. A check w¡-s written tÒ PaY

lot JAluary saleg lax, but ÞefotE check was
Becluse ol

sd for paYment. thÈ hank un¡lateislly

World Radio's lino ol c F ¡¡¡l¡6tion of crsÇtit, the check utas no:

and Woild Radio w¡ts lhe Fales lâx, World RacJic alsc cond¡cteõ

es in Fcbruary arrd Match, fo sales owec!. On March 27,Wq¡iJ fsfic'liled

lor uPtcy and allegocithal Ít by q.ulomeìc EtåY

ol ttre eales tç
ol thl fêdorai BanktuPtcY
x owed Íor the monilìs, øf

lrom making any
, Febtuary, and

pEymenl tc
l¿larch 19ð9,

On t{overnba( 26, i990. ihs Tax

t¡rst it laokèd lurisdiotìcn tc heÊr thÐ

laðked lu risdidion to hetr lþe appEllents

assels availEbie la påy th¡ tax owüd'

issued É not;ce aûd dernand l¡r
werB each lieble for thé Êales lax'

rlment agrçìo'J to

claims. We affiì'm

Êtato lot
rld Fladio

aesarting that pureuant to .t ?93, the

, and lnìcrel owed bY W On 9, 1993, lhe DoPa

colìcction eÍlorts clr¡rlng tn ol pondl byWorld Hadio' ln 1995, this court

g 7?-1799 was uncon â$ sPPlisd tQ
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and

¡qx
ln M3?Çh,

fecour6e and have ity lo

demand lorpaymant
nolics of lcvy to the

Se,t/Ðd ä
issu¡d

el eFJcounts. Tho pet'ttiort does not
lh€ lår pursuant to lhe provis'lons

ôt810 th6 âppolhnls €vsr tought thé ol

atleged that attcmpt to and coliect the tax 5,6.c lliegal and

s 77.1783 d rtutianal and because lheY were

tar due or Posl a at the limc asÊêF6men1. They allegcd lhat they

liatls nst thom and to rcfund the thÊy

d
å

¿ppeila

whh the Dsparirnênt' They

nt. They al leged that
relund.gd.

they.hA

lo that money The

utiorìal ancl vold. TheY turlher

ent from lavYing a9å1n91

mann

The Depadment filed a demu lhat

court iurisdistion, there wac a of partics

admlnístratìve r¡msdiee bsfore tne
9,0o0lo lhe State ¡nd are entitled

does nct that lhe appellante iiled a claim for a
thåt thå tax liability againEr thern ís

iln9 lh€ Depanlt, lnt to removË åll

niE also 5grlpht to enjoln the

ÊnêrïPl¡ng to coîlecl the tax in enY

s¿o',ved on its f aco thåt the dlstt¡ct

, a¡¡d ths PeÌltion fsiled to stqta a

9mUll9l0n ground s. Tha court frrst deterr¡ined

rred the the Uniform Decìetatory
95 & Cum. SUPP , 20oo),

pâY the
out legal

[1] ln an appellale
all the facts which

barrad. FìnallY, lhe court
rgllet gnd lhat the cr¡urt

Ns$, the
díd not

that the a
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Th€

cauS€ action. The court susta¡nöd

thål
J

â

doetrlne ol sovereign i

Act, Neb F€v. Stat' $$ 2 ,140 to 2

no lurisdictlonal basis for tho
dsmonstrated that the
ents within Ê0 daYs tfter lhe and lor
further noted that the âPP åotion

Ðe etatut€ of limitalions wss Thus, the

detetminad tFat the lacts alleged in the

thc couri i$ rerlulte'cl lo accef¡t

reègonab le inleran¡es of law and fa¿t
J,B. Çontncllr"g €;orw.s. v-

t tq challEnge lhe validily of the tax

vvas lssued ãs requircrl by $ 77-1793'

rbfunc amêunts psid by the appellants
tiied a 16'und ctai¡n with the Deparlrncrrt'

authoritY

ths pelìlion laíled to show håd

The potition was rllent rega whcther the llaîls f iled s ciair-¡ n'ith the Departrnent

0o days of recelving the first d tor vr'.reth er â clåirn lor a roluncl !ìlâg evâr

thre cor.¡rt 6tatB6 thal il could lnferr+cj petition lhât the claims w¿re ngvel lliecl'

argumcnt, thÊ appellants thal thc had not ï:een {iled, The couf co¡cluCed

thst dsfèc16 ¡n the petith.rn couid curËd ånd d lhe petition. Tn e appehants' n¡ctioir

for a 9w trlel was owrruleC

EÊFORA NMENTS

that tha Jt cou¿ erred !n çtrsta:ning 1¡6 ¿E¡¡urrÊr
The aPPellanlg åsslgn, raPh

miesing th€ir PÈtitlon,

court's of a ruling
are wellPl rhç

måy ba drawn th€refrom, but ths the pleaclor.
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VJhon a d€rnurlet to a
unless lt is clcar lhat no

defect

NW 636
be

ls

ANALYSiS

our d Jones !'. Slafe, 248 Neb, i58, S32

ths undcr $ 77'1 783 ai'a vcÍd and cgnnot

¡r did Jurlsdiotiorr lo hear the nPPellants'

rcltel court also d€tÐr rnincd that ¡1 låcked

alå

muet grrnt leavs to amend lho
tnat amandrnanl y¿ill corraCt the

background vrhlch wil¡ Þe hslptul ¡n

e time the DÐpartn'lint firsl sought to

aô2a7t3237; .)Al.r-1å.CA 9:'8ÀM;

the petiqíon,

PAarE 6t3

a bourt
eiists

!

aotion a
1o

proteedlng, we
the lssues and

Þet follcwing

ooilrol laxes lrom tha appellan 77.1783
(1) Any corPorate ol{ ernFloyeg

any tares imporcd
corporåtion
payment of

declaratory Judgmant aôd

hea' the aPPcllonts' sctjon

¡erto¡m such Êct, ' . .' (2')Whhin sixtYdavû

lhls case.

duty to colleçt, account lot' or PaY

ol dr¡e prâ(ÞsE claimìng that
l, both and as ePÞliêd, becau¡s tne etatute

The dlstrlct courl deternrlncd thal

grâtion the aulhotitY to decide vrh€lh€l lhB

upon a shall be PeÍsonaliy liabib lor the

çf wrlllul his or her part to hÀvâ a cofporat¡,ln

re Acl.

ni of ¡axee from the Jonesçg

Joneces fl stratlvo aPPeal ånC demand lor
refusg a headng bocause th¡ docum ents 3tEted

ês then instltuted an açtion fgi

t€ures,

lâxËs shell:
(a) PaY thð full amou

bond foi the remainder; and
(b) Flle a olaim for
(3) lf the reqr.¡irarnêntE

Tax Cornrnlssione r shall abata

or ernploYee an oral hââring

euch hearlng.
|leb. Rev. Stat' g 77-1781

a linal actíon ol the Tar
shali in accordance with the

in Jonas v. Sfale, auPre,lhø
as ollice rs under S 77'178S

ho wlth the DePartmenl' The
Joneses rYere unaþle to the taxeg

U

that
decl and lnjunctiY6 relief asserlod

$ 77- 78s(2) snd (3) were unc
thorn tÒ pãy the taxeg as a nclifion lo

it havt jurisdiction to grant

On appe al, wa héld the.'.tho coult
ÎC Ord€f A

by lawand bEcauge
ol e ststuta, !Ve hekl tn¿t 5

because [t d¿nied a tarPaYer is unable

d¡d

tha
app
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uîccrrstituli
;

be Eìut we did not find $ ?7' lo be

ity of $ 77.1784(1)

JUHISDIOTION CF 101

dlstrict êourl detErmlned it laoi<ed

tC actlon tor a deolaratory
lrom ¡r¡lt

[3,41 NEb. Çongt- eñ. v, $
?e shallprovide bY law in

of rhe constilutlon is nôt
sovorcign lmmuniìY. Lcgan v'

{r 99

t5l We have hEtd ln a tax ths Unifo

etÊ of soverelgn imnunitY a pa'ty

flìusl authorlzatlon tor tuch ¡e añoiher

N.W sls (1997),

ln thlç case, the aPPeilants lhe
The petitiçn does lnd

Wå tovBfêlgn irrrmunlry, wa l¡old lhB1o

do nôtowe taxes under $ 77

cou rt lacked s ubjcc't'maïe r

Dscr-AR¡.;f¡nv Juc TTACKING

t€-8¡ The appollânts ne¡:t
ñûnt

, Wehave held that adeclg

or klng relief lrom on invalid act abuse cl
the stete and ¡s thÈrefote not by

v, supra, But an acticn {or
v. ÊalXa,
pursus f!

ssl' remedy ls availabla
N.W 95 (t997). One who has f'qil

ls ntTprded an addltionul
Èa
the
T7-1

-qg

Heta, lhg Pelition ls s¡l€nt rtg
of lax aqsossmsnt undg r $77'1
did lils a claim under $ n'i783.
ancl ol g 77-1783
6ù ol lhe lor payrnont

PÄGE 7/9

enal, nor dd we Ceaide thc

I

dec,¡n¡roRY
I

fwlsdlction to cons!<ler the

b¡cause was no flatu'lory wahær of thô Stâl€'s

fnsy sue ând be eued, and the

couftÊ auits shaìl be brouEhl.'This
tive action ls necessary to walve üe

of Serw,, 25,1 Neb" 646, 678 N.W'?d 44

cqn

JU0ÛtreMr

and
ân0

ght
ånC¿m

ngt thå State ano tr\rr irrterim TEx

ståruts urìcler which the state has

etlanls seck s declaratoryiudgmant
wsivod soverelgn tmrnunity arxl thelh+ State notlhÀt

toNALlrl oF $ 77-17ð3

$ '¡7-17 unconstitutional and doniad thern due

n0 lhe oonstìlullonalitf' c¡f a statu'ie

by an allicer or agant is not a E'rtit

gcverni'rg
dogs not

ímmunlly. QalYen

ri

soverÐ9n
lie where anclher equallY

Beottche¡ v. Ea/lçs, zú2 Ñsb. 647,8ã7
adequate, and erclusiva ålatutory rsmÊdy

g by the DepaÍrnent on thê clalrn or
¿buld be leksn ¡hro¡¡gh the A'JmlnislrativP

to chal(engelha corotltutionelitY
thgrr, Under

thô u Dec{aiatory Judgmanls Acl. GeiYen v.

In Joneg v. 24Ê Nob.159,532 N.W,2d 03Ê (1 og5),

under statr.rto;y renodY prodded þv$
alTord them Thua, the Joleses had no equallY

hg whåther
Bú at or8,l

Ëppe llantc filed sny Êclion seÊlìng rEvlew

the appollsnls ¿snc€dsd that lhoY

the appel ¡hed tc ¡;hallËnge the lax as$assmênt
filp a claínr v;ith tha DÊParlmgnt wilhlnwef €

Ëxas
q oi ihe Departnrantto hear en

Aot, or a decleratoryf actlon çould ihstitutsd

ofs -1783. Eecgusetì¡c a to pursue rê,ïedy avallable to

1783, tnoycailnotseek a

I
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act¡on
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â holdthilthe doclrine of imrnunitY

lssues olherthen the
bdng e declrratorY
exclushre slâtutory r0medy
determlning that it laclted

JuRlS0lcfloî.1 0F

ThÊ coun cancludsd lhálit
reliel it avail¡blc where a

ofÊ
gn tny

lotham
to h€ar

Cor¡RT IrùruNcrloÀi

held that

lg vold, that not have

v, 77-1727

20a0) where iî wee noi Brguâd tiìatr,hg

we held lhe district court did nol hlvc autho¡if/

v/a 977. f ?63 unuorrgtitulíç'nal ln Jonec, lhat

Ws ln Jonas, eie did nrJt def€rmine thal

wÞ ned thet Ë77'1783(U)
to be

8ñd (3) v.'afe

thet ll den an opportun¡tY hsard. ln nç

lndeed,lhe
r adcJtessed

olthe auttrotltY of the slale to impose
W¡ oor¡clude that tho aPPellants'

vcid thelr n tobe wlthout merlt. AcçordinglY,

older an

FOR

cou|t in concluding llrot it lacxed suthcl¡r.Y 10

Neti. Re'/, Stal, $ 77 -27O8l2 y(b) ( âai ssue

402a71 32È7; JÅN-10-02 8;19ÀM; PÀ,îE AI9

I
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t
t

frt
1

lacked power tro lrnPose

log lnjunctlve relie{.

6id Janessctto void the tax

or Dovrgt lo impÕåe the
sgôi end 77.3908 (Cum-

ai $ 7/-17€3(1) was not
t thatthe Jores declsion

the
977-1

orde¡
1ee0)

â tax
afg
the rict ccurt was wilhot¡t

The appella ntc contend tnal
relund of moneYtheY paid the tax

1o sales tax provide

No refund ah all be allowed a claim

lha persoo who made the
¡s tiled wlth tha Tax Cornmiesioaer by

hor attorney, assigneå, €lcçtJtol' oÍ
liling dats fbttowing lhâ clcse ot the

in eix months aiter any dcternriflaÎion

c?

admìnlEtrator within three frorn the

pÊ ricd for v¿hich the ovE wÊs

becomê$ final undqr 77 within six sl trom the daie ol ov€rFrayrnenl wlth

respÊct to guch deterrrr elrever of ese thrae perlods exPi res lalet, unlass the

crådit relatEs to a poriod for a walvgl n gíven. Felluro lo lite a clalmwlthin lhe

ilme preacrlbåd h lhlsg shâll a wtivor ol any dernend âgainßt thg stet€

on eccourìt 0f
sliall be rnaintaìnod lrr any coud for the

77 P
çr llìegally determined or colloetad unle38

of
a clai filed.'

ln lhis casÞ, thÈ aPPellants nol allaged they llmely lileo e r:lain lor a relr'¡nd

, the Pôt¡tion falls to se of f0t g rafun<J.

Dls¡il w|THoLtT TA AMÉ¡]O

Tho ccurt digmissed the gt lÞEve to arnend. ll, uPon lhe suslairrrnênt

oíe nlurrer¡ it ls claar thÊt no Ê áxi¡lr thrt ân ¡niendmsn'. u¡ill corte'ct a

p16 ng delcct, leave to emand v, Fosler, ?60 Nåb' 887, e2o

03 (20t0). l¡ ls claar lrorn påll lhat thc appellanls canncl Eutt a øàuse
1

not be Er
of tnê
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clear
frorn

0l for lnþncilvc raliol ind thrt ôt wlllnOt OurË tìe dafaâÎ.'lt is also

llthoaPPelÞms dd nol filc a w{rhht0 lirst rtceiving a dsmand for PaYmcnt
wlthout âr¡thorizatlon to order å

at rduhsC bY 789, the urag

ând thr Pôtil¡on nol cure tha dsfact" Likewlse, il the

to flle a clairn lor a undår S tho court wû8 wlthsut authorítY to

order

Ëvôr filBd clalm¡ as required bY

, inferrod üra petiüon thetthe nec€åsâry claims
that üc clalma had not been

filed,
allthe f¡cts vthich sre unlt pled and

theratrom. J.B.

)-we Egreg lrßt
Cornbineddalm¡had not baanliied

w{th appellanta' concêEEion et ItrEt it ic clerr thct no roaeonablc

cxlste thar arl cnrreût ln the pstitíon. AccoidinglY' we

that the dlstrict cü¡rt dld not ln failing to laavs lo amend'

AFFIRMçD

the

ats$
hed

lhe

the

,we Bçcspt
lqw and
261 Nob.
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