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1. perurrer; Plaadings: Appeal ang irror. in an & pEI!ale court's review ol a niling on a

demurr

, tha court ls required to accep

1rue all the fapts which are well pled and the proper and

reasonhble inferences of lew and fect Wifch may be dréwn theretrom, but rot the conciusians ¢!
the pledder. ;

2. Da

3. Confititutional Law: Legisiature: |
and belsued, and the Legislature shall

be bro

4. Coratitutionai Law: immunity: W
sali-exbeuting, and leg!slative action |

state

4. Dec

judam

an aby
prohip

7, Dad

s8nvic

8

afiord

9. In}
body

ght.

NI TR

wrer: Pleadings. When a d
amaadlihe petition unless it is clear t
carrectithe defact.

aratory Judgments: Public O
bt action attacking the constity
jsa of authority by an officar of
tad by principles governing saves

ean‘ erioa psﬁticg' is%susta‘mad. @ court must grant leave to

o no reasonatle possibiiity exists that amandment will

; mmlty. UnderNeb. Const. art. V, § 22, tha statemay sue
rdvide by law in what menner and in what couris suits shail

Y

sor, The proiﬂslén of Nzb, Const, ant, V, § 22, is nat

i

. One who has faied 10 pursu
d an additional remedy under tf

i
!
{

e

4

5. Dedlaratary Judgments: (mmunl
inopergtive as a waiver of sovereign i
ust find autharization for such

=

gasary 1o w&_‘!vé the stata's savereign immunity.

g
Waiver, Thg Unilorm Declaratory Judgments Act is
nity, and a pg‘ny, who saeks declaratory relief against a
ady from an he’ir sQUIrce.

rs and Empipydes: Statutes: Immunity. Adsclaratary
ality of & statingor seeking reliet trom an invalld act or
ant 13 not & §uit against the state and is therefors not
Ign immunity{

i t i
aratory Judgrnents. An action Jof declaratory judgmant does net lie where another equally
bable ramedy is available, P

&

full, adaquage.garfd exclusive statutory remady is net
d Uniform De:}hrator,.‘ Judgments Act

netion: Taxatlon. Injurctvye reie l2 avaiiable vﬁ,ﬁaﬁe atax is vold, that Is, where the axing
ves not hava Jurisdelion or pa

of to impasy thé tax.
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HNDAY, C.J., WRIGHT, CONNOLLLQGEHRARD, 313 'PH!AN, McCoRMACK, and MILLER-LERMAN,
JJ- 1

]
bleb, Rav, Stat. § 77-1783 (Reijsie 1890) prov!:je’ for salas tax lo be assassed against
corpordte officers under cartain circumptdnces and required that tha tax owed be paid before the
assosstment could be challenged. The fgpeliants, Luke T. Northwall and Malcolm Ballingar, who
were chrporate cificers of World Radid, Inc., filed a:]pmhioa in the district court saeking a
declardtory judgmant that World Radip fild not owe 8 leh taxes for 1980 under § 77-1783. In
, they =ought to enjoin the Statp from coliacting any taxes owed. The court interred from
rd thal the appelants had not spught review of the demarnd for payment made by the State
aska, Depanrment of Revenud patment) urﬁ;‘a.‘l §77-1783, ‘ ,

ot oha a3

CONNOLLY, J.

2 oL
in 1855, this court neld that § 774783 was unigns}its,-tiunal as applied ¢ the extent that it
any disputad tax to be paid D fdre the assessinent could be challanged. Jones v, Slats,
243 N4b. 158, 532 N.W.2d 636 (1995 S
3

The appellants claim that thelSfate cannot cLFtsézt tho taxes that it demands bsceuse
§ 77-1§83 has been declared urconstfttionai. The Department {iilsd & demurrer ¢claiming in part
that thb: distric! court lacked jurisdictiod. Fhe court con ludad that it lacked jurisdictian to hear tha
appeldnts' claims, We affirm becauseit a district cour} laéked jurisdiction to hear the appe'lanis’
sla'mslfor deciaratory and injunctive rdligi and the appallanis failed o state & claim for a refunc of
taxes pald. i ¥

1

L .

t IALLEGATIONS |
The petition alleged the fol!c-wiLg. The appattarﬁs were officers of Worid Radio, which was
involvbd in the retail sale of slectronicip ducts. By regsal) of the eperation of retail zales outlets,
World Raglo was obligated to collect ahgpay sales 1ax pn goods sold. Beters January 3 989, World
Radicicollected and paid 1ha apRrOprg sales tax. !

& L 1

In order 1o mest its financial gbjgations, World Radio estesiished & iine of cradit with a
finandial Institution then knewn as D:p?a Nationa! Bank. World Radio conducted retali sales in
Janudry 1989, for which sales tax wat dae on or bafofe Fabruary 25 A chack was written {0 pay
1or the January salas 1ax, but befors tn L chack was presented for payment, the hank uhilatera'ly
wrmidatad World Radio's iine of credit] Because o! the termination of cradit, ihe check was not
honated and World Radio was unablg tb pay the January sales tax. World Radio also conducted
leg in Fabruary and March, fol hich sales taiwas owed. On Mareh 27, Worid Bladic filed
for bankruptey and allaged that it wa{ grohipited by 1r|e gutomatic stay of the fedarai Bankrupicy

Code from making any payment :oi’ Stato for an of the sales tax owed for the monhs ot
Janugry, February, and March 1962,

\Worla Radic haj no assets availabic to pay tha tax owed.
E b

Slate Tax Com‘sﬂis-_'sloner issued & netice and darnand {or
.1783, the sppeliants wera each liable for the salas tax,
senalty, and interest owed by Worlg Radio. On Noviember 9, 1993, the Dapartment egraed to
suspprid collaction afforts during an apr al of pendiaglitigation by World Radio. in 1895, this court
held fhat § 77-1793 was unconstitutign }I as applied tq tha appellanis in that case. Jonas v. Sta's,

Suplry.

On Novembar 26, 1990, the
paynient asserting that pursuant to
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tate Tax Cor rn.ssk:nar served a demand forpayment
in March, the Dapartment issuad notice of levy 10 the
a malntalnedifinhneial accounts. The petition does not
aliengs the viflidity of the tax pursuant ta the provisions

e T

On February 18, 1999, the interi
to Northwall seeking recovery of the
amploykr of Northwall and & bank whe
state tHat the appallants aver sought tofe
of § 77}1783. ;

'
attempt 1o i*wi and coliect the tax was ilegal and

en doolaredjunconstituticnal and because they wers

gt the time of the assessment. Thay ailoged that they
bility to axha{l any administrative ramadies bafore the

The appellants alleged that t
unauthbtized because § 77-1783 ha
unablait

ant. They alleged that they hayejpaid approxi teily $19,000 to the State and are entitled
1o havé that monay refundad. The peftipn does nat af té that the appellants filed a claim for &
retund]whn the Department. They squght a declaratfon that tha tax lability against them is
uncongtitutional and votd. They further@gught a judgmnt requiring the DepartTient to remove all
gy they pald} The appeilants also sought to anjoln the
their property @r attempling 10 collgct the tax in any

3

Daparfment from lewying against an
manngr, I
I W
The Department filed a demurrgr lleging that thb petition s*owad on its face thatthe district
court licked jurisdiction, there wac a ? of partiss deféndant, and the petition failed to stats a
causapf actior. The court sustained the flemurrar on nﬂ}':n{pla grounds. The court first determined
that the doctrine of savereign immunity parred the clal dnd stated that the Uniform Declaratory
Judgrjents Act, Neb Rev. Stat. §58 28:21,149 10 25-4 15164 (Reissue 1695 & Cum. Supp. 2000),
provides no jurisdictional basis for the pigt. Next, tke cqurtdeterminad that the facts allagedinthe
petitich demonstrated thet the appefjagte did not atiemipt 1o challenge the validity of the tax
assespmants within 60 days after the and tor payr‘f:adt was lssued as required by § 77-1783.
The churt further noted that The appefafits’ action nad nal besn brought within 4 years if a more
gernerpl statute of limitations was app[i . Thus, the iun determined that the aspatans’ action
wes time barred. Fineliy, the court tayng that the appt flants faiied to state 8 cause ot action for
injunciive reflef ang that the court lefo authority fo refund emaeunts paid by the sppeliants
becaise the petition failed 10 show thrt fhey had tirnal;y filad & re'ung ctaim with the Depariment,

. ¥ i
The petition was sitent regardipd whetnar the dppeliants filed a ciaim with the Department
within 80 days of recelving the first derhdnd for payrrent ahd whether e ¢laim fora refund was ever
filed. Put, the court stated that it couldi: infarrad fromiha petition that the claims were never flied.
At ordl argumant, the appetiants corcdd thai the clagrsihad not been filed. The court ¢o7 clutled
that ta dstects in the petition cou'd n:n} Ho cured and digimissed the petition. The appelants' motion
for a how trial was overruled. £

L
i } !
As,éz SNMENTS oﬁ ERROR

The appellants assign, rapnr{sqd, that the di%&ric_ﬁt court erred in sustaining the demurrer
and dismiasing the'r petition. i !

1S
SFANDARD OF HEVIEW
i ¥ '

td

[1] In an eppellate court's reviey of a ruling of a demurrer, the courtis requlred to accent
as tr§e all the facts which are wail pléd}md the praper a2d reasonable inferanses of law and tact
whini may be drawn therefrom, but rtz the conciusiofis of the pieader. J.B. Contractirg Servs. v.
Univirsal Suraty Co , 261 Neb. 588,624 N.W 2d 1312001).
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The sppellants contand that ug
636 (1995), the taxes dermand

ctad. The distriet cour eenclu
t 2 daclaratory judgment and

authorily to hea’ the appsliants' action }

undarsianding the Issues and rasolutign f this case,

collsct

Unde

consid
shali

asco

heari
that {

decla
§77-

raqul;

it did

didng

ranie

the cdnstitutionality of & statuta, We
applida becauss it danied a taxpayer

[}

f

t
fe
Bsfore proceeding, we sst 'ONL

ales 1axes from the appellants
(1) Any corporate officg
over any taxes impoaed upon @
corporation will pay taxes Impds
payment of such taxas in the ey
parfarm such act. . . . t
(2) Within sixty days aﬂ4r
payment of such taxes, any odrp
Commissioner's determinalicn g
taxas shall: :
(8) Pay the full amountio
tond for tha remainder; and i
(b) Flle a claim for rafuﬁd
(3) If the requirements pr
Tax Cornmissionar shall abata
or employesa an ora! haaring & d
such hearing.
MNab. Rev. Stat. § 77-1781 (&
ared a final action cf the Tax
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Is suslainea)a tour must grant leavs to amend the
ble posslhilit; axists that amendment wil! corract the

T T

r

ANALYSIS f

¢ our decisioh In Jonas v. State, 248 Ned. 158, §32
y the Departrherit under § 77-1762 are void and cannot
that it did net hive jurisdiction 1o hear the appellants'
netive reliel. SThe court also datarmined that i lacked
sking a refund.
PR
AL BACKGROUND
i
he following iagil background whieh wili be ha'ptul in
A! the time the Dapantmeant first sought to
77-1783 provided:
r employRa With the duty to collect, account {ar, or pay
orporation o%wtth the authority to decide whather the
¢ upon & corporation shall ba personaliy liahie for the
t of willful ?ai'.'lra on his or her part to hava a corperation
B4
he gay on whigh the notice and dermand are made far the
orate officer ¢ e¥rployae seeking to challange tha Tax
1o his or her parspnal ability for the corparation's unpaid

the taxss or t?-na gspeciﬁed minimum amourt and poat a

for the amour! sO paid.

geribed in sujsa(:‘.]on (2) of this section are satiafied, tha

llection proceddings and shall grant the corporats officer

glve him or he: ten days' notice of the time &nd place of
vl

ssue 19396), {heidm‘w! of a claien for refund shall be
migsiona’, THe den'al may be appealed, and the appeal
ative Procedpre Act.

4 ‘

a in accorcance with the Admig

i Joras v. State, supra, the
oraie officers under § 77-1783¢
g with the Depariment. The De
e Joneses were unable to p
atory ard injunctive relief. T
783(2) and (3) were unconati
tham to pay the taxes as a pr
hot have jurisdiction to grant the ¢
{
On appeal, we heid that the

|

va authority t order a declarato

provided by law and because

twwecig 20 8

My

artmant darnflinded payment of taxes from the Janeses
o Joneses flldd dn administrative appeal and demand fof
imanl refusad 8 heating because the documants stated
the taxes. The Jonases tren instituted an action for

agsarted af viplaton of due precese claiming that
nal, both tadially and as applied, bacauss tne statute
sondition 16 e’hedring. The district cour! determined that

quasted relief arid dismissed the petition,
t H

§ ] . . :
lot court lack dmhortty to grant an injunction but that it

4194 the Jonesas had no equally serviceable
iaratory jud@inentls an apprepriate method to chellenge
held that § 77-1783 deniec the Jonssas due process 88
0 i3 unable tovpay the tax or post bend the cpportunity 16

YSONT SR A d=0 AN
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te hezLﬁ. But we did not find § 77-178% to be faclally ul;lconsmuhonal, ror gid we dsside the
canstittionality of § 77.1783(1). i i

3 1
JURISDICTION GF DHRTARKIT COURT TO ISELEE [I)ECLARATORY JUDGMZNT

Tha district court determinad §hat it lacked sglb]iict-mattar jurisdiction to consider the
appalidnts' action tor a declaratory judgrient bacausa 1%3{3 was ne statutory walver of the State's
immuryty from suit. [ P .

b . E

[4,4] Neb, Const. art. V, § 28, provides: T stale may sue and be sued, and the

ture ehall provide by law in what pnanner and it what courta auits shail be brough!. This
gi

Legis!
pravisibn of the constitution is net salt
state's| savereign immunily. Logan v.

ecuting, and [Bgisiative action Is necessary to walva the
rment of Corr. Serve., 254 Neb. 546, 678 NW.2d 44

'[5] Wa have heild in & tex case ;Tt tha Unifornitléc‘.aratory Judgments Act is inoperative

iver of soveraign immunity anyl {hat a party who Baaks decizratary veflef against a state
om another gburce. Galyen v. Balka, 253 Neb, 270, 570
£

N.W.2d 518 (1997). P

In this case, the asppeilants lirn:lu;;ﬂt the acti h;a!nst the Stata and tha interim Tax
Commiissioner. The petition does nef gate an Indepgndent statute under which the State has
waivatl soveralgn immunity. We hiold the to tha oxtent ha'appeliants seek a deciaratory judgmant

{hat tiey do not owe taxes under § 7741183, tha State has not waived sovareign Immunity arl the
court tacked subject-matter ]ur;s jigtion. £

¢ i
DECLARATORY JUDBMENT ATTACKING CONSTI"UTIONAUITY OF § 77-1783

.[6-8] The appeliants next argé that § 77-1783 i$ urconstitutional ard doniad them due
nrocehs, \WWehave held thata declaratdry judgment action shacking the eonstitutionality of a statuie
or sedking relief from an invalid act §r n abuse o} g.:thority by an officer or agant is not a suit
agairptthe state and s tharsfore not pfo fbited by prindplas governing sovereign immunity. Galysn
v. Bd/ka, supra. Bul an action for gapiaratory judginent daas not lie where anather equally
sarvideable remedy Is availabla. Galyep v. Balka, su a: Bqottcher v. Balks, 282 Neb. 547, 557
N.W.Dd 65 (1997). One who has fail pursue a fully adaguate, and exclusive statutory remedy
Is nof atorded an additionsl remed der the Uniidrm Dedaratory Judgments Act. Geiyen v.
Baikd, supra; Boeticher v, Balka, supiagin Jones v. St ls, 246 Nap, 158, 632 N.W.2d £3€ (1 255},
the Jpneses properly brought their 4c§on uncer thejexeiusive statutory remady provided by §
77-4183 and the Depantment refusad? atford them &hearing Thus, the Jon9ses had no equally
servigeabls ramedy avallabls to them’. b
. Hera, the pelition is silent regarging whather z?{a appellants filad any action seeking raview
of thd 1ax assessment undsr § 77-17B3, But atoral & gumant, the appellams contaded that they
did nbt fils & claim under § 77-1783. Hgd the appellamts wished t¢ ¢hallenge tha tax assassment

consthiutionality of § 77-1763; ey were requ edito file a claim with the Depaniment within
60 dgys of tha demand for payment ¢f fhe taxas. Altef & ruling by the Department on tae clalm or
a refgsa’ of the Department to hear lalm, an appeil could be taken through the Administrative
ure Act o a deslaratery jJudgriegtaction could be ipstitutedto challenge the constitutionality
ol § A7-17683. Because thu appelian lad to pursue {he statutory remedy avaiiable to them under
§ 77{1783, thay cannot seek & decl -

e ST et
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V& hold that the doctrine of aova\k n tmmunity b;rrgd the appeliants’ declaratory judgmsant
action dn issues other then the constitytignality of § 771783, We tuither hold that the appellants
couid npt bring & declaratory judgmentjagtion on any cgih_ lssues raized because they falled to
follow the exclusive statutory remedy affogded lo them u {der § 77-1785. Accordingly, the courtwas
carractlin determining that it lacked authgrity to hear tht aépellants' declaratory judgment action.

T e T

l
RICT COURT 0 IBSUE INJUNCTION

JURISDICTION OF (¥
.
4cked jurisdiction toissue an injunction. We have held that
injunctive reliel is available where a th | void, tha! {s. where tha taxing body does nat have
Jurledigtian or power 10 imposa the anes v, Siatd supra. Ses Neb. Rev. Stat. 8§ 77-1727
(Reissga 1935) and 77-3208 (Gum. Supg 2000). Thus,fin Jones, where it was not argued that the
Departnent iacked power to impose th faxes, we held fha'. tha district court did not hava authority
10 grarft Injunctive reliel. 2 i

.

H

-

ALISS WO faurid § 77-1783 uncenrstitutionai in Jones, that

i
Hers, the appeliants argue that b
pld. We disa?ed,. in Jonas, we did not determine that

the tadf imposad by the Department g
§ 77-1§83 was facially uncongtitutiond). fnstead, we ddtatmined that § 77-1783(2) and (3) ware
uncondtitutional as applied to the exterg that it denied them an oppertunity 1o be heard. In ne
manndr gid Jones actto void the tax oweg. Indeed, the !’;sue ot the authotity of tha State toimpose
a tax under § 77-1783(1) was not raised pr addrassed in Jones. We conclude that the appellants’
argument that the Jores decision acted | void their taxpbligation to be without mertt. Accordingly,

the diﬁtrid court was without authorityjtd otder an !niuéctilpn.

UEST FOR REF u.ﬂér)

order
1996)

refund of money thay paid to
pertaining to sales tax provides:
No refund shall be altowed unE

The appellants contend that
+ | the tax owed. Neb. Rev, Stat. § 77-2708{2){b) (Reissue

!
istrict court eje& in concluding that it lasked suthority 10

s a olaim therpfor is filed with the Tax Commissioner Dy
the parson who made the oviarbayment of his g her attorney, assignee, executor, of
administrator within three ysgr from the reqgired filing date follewing tre close of the
period for which the overpayrent was made dwithin six months after any determination
‘becomes final undar 77-2701 r within six rf'gbn!ns.from the date of cverpaymeanrt Wwith

respact to such determinations, hichever of these three periods expires later, unless the
oh & walver hashbeen given. Failure to file & clalm within the

credit relates to a period for wi :
shall constitute 8 waiver of any demand againal the state

time prescrited in this subsect
_on ascount of overpayment. ot |
Sectidn 77-2708(h) providas: "No suitfor proceedin ' shall be maintained in any court for the
recoviry of any amountalieged to have teen erronecu 1y ¢r liggally determined or collected untess
a claifn fot refund or cradit has haani' y filed.” . '
!
In this case, the appeliarts It
e

Eod
a not alleged fthat they timely filea a claim for & refund.
Accofdingly, the petition falls to stat

ause of actiop for e rafund.
v

DismisdAl WiTHouT Le;{ve 7O AMEND

{thout grantieg Isave to amand. i, upon the sustainment
ghable possbitly exists that an srmendment will correct a
nat be grenidd. Hamilten v. Foster, 260 Neb, B87, 620
hee of the patigon that the appellants cannet siate & caUSE

The ccurt digmissed the petitid
o4 a demurrer, it is clear that no rea
pleacing defact, laave to amand nepq
N.W.Bd 103 (2000). Itis clear from th®

-
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he petition was sllent regarding
83 and 77-2708. Tha cour,

had nof baen filed, and the appellants

filed, Ir{our review of & ruling on a dem
per and reasonable infarence

ing Sarvs. v. Universsl Sure
the coyrt was correct when itinferred
appellants’ concession at oral-
lty exists that an amendmantiy
je that the district ¢ourt did pot #

Conti

€€ 2Ave
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|

i
|
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{i

- elition will not cure the dafect.’itis also
b withle 80 dags of first raceiving & demand for payment
7 durf wae without autherization to order a
ulg not cure the detact. Likewise, if the
d unger § 7742708, the court was without authority to

kit fhich may be drawn theratrom. J.B.
. 86,1624 N.W.2d 13 (2001). We apreg ihat
1 the dalms had not baan fiied. Combined
rgument, wejagiee that it is clear that no reasonahle

in failing to gfant leave o amend.

AFFIRMED,
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