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GOTTSCH FEEOING CORP, V. STATE

Filed January 12.2001- No. S'99'1156.

l. Admlnlstfatiyo L¡w: Flnal orde¡:: Appc¡l end Frror, A.ludgmentor final.order rendered by

a district court in a judicial review pursuaritio thE Admlnistrative Proccdure Act may be rsver¡ed,

taäüð, ãi,o¿inei¿ by an appeüäte court for errors appearing on the record.

2. Adrnlnistretive Law: Judgments: Appeal ¡nd Enor. Wt91 reviewlng an ordêr of a district

court under the Admlnistrativã proccdurb-Act for eno¡'s appearing on thG record. the inquiry is

whether tha decisþn Conformg to the law, is supported by compctent evidence, and ls neither

arbitrary, capricious. nor unrãâsonEble'

3. _: _: _. An appellate court, in rwiewing a dietrict court jud.gment for erro.rs appaaring on

thðîlsõiã, ffnot su['"t¡tutà ils faàuat findings for those of the district ctrurt where competent

evidence supports thotc findings.

4. JudgmentE: Appotl and Error. Wrether a decision conforms to law is by definition a question

of l¡w.-in oonne.iibn.with which an appellats court reaches a conclusion independent of that

reached by the lower coud.

5. Statutes: Appeal and Enor. statutory interpretation presenti a question of law,,in connection

*¡tÁG¡rñìn äppenaiä cou* tra" en obligation io reach an independent'conclusion irrespec'tive of

the decieion made by the court below.

6, Statutes. 6ourt wilt construe statutas relaling to the sarne subiect matter togethcr go as to

rnaintain a consistent and sensible schcme'

7. Taxation: Words and phrageg. one found to be a ''succasso/' punsuant to Neb. Rev' stat-

g Tt-2707 (Reissuc iögli ;oîJìoS1la¡y be co¡sidered.!!1e- kind of "transfereen denominatcd
i"uo*""or'ì under Neb. Rev. Stat, $ 77'27,110 (Reissue 1996)'

is to conôtrue the succassor ' Rev' Stat'

unbiaEed, and reasonable int favor to thc
he legislaiive inlent is effectu interêets to
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l-le¡¡oRv. C.J., Wnrcxt. GERRARD, STÊPHAN, McconmecK, and MILLER-LERMAN, JJ,

Àl¡uueR{gn¡tlx, J.

NATURE OF CASE

Gottsch Feeding Ç0ry. (GFC) appeats thc order of the district court for Lancaster _County
which affirmed an ordel of it-''e State Tax CommiEsioner (Commissioner) suetainíng deficiency
asseesrnênt¡ for Nebraeka usc and withholding taxes lesued bythe Statc of Nebraska, Department
of Revanue (Department) against GFC,

The deficiency assessment for unpaid use tex was baeEd on the Dcpartment's

determination lhãt GFC was liable for suctr laxeE as e "suÇcessor" to RFD'W, lnc, (RFO) pursuant

to Nab. Rev. Stat. 577-2707 (ReiEsue 1998). The deficiency a3sÉssrnent for unpald withholdirg
taxes was bared ðn the Department's determinetion that GFC Was llable for such taxos at a
"transfetee" of RFD, pursUani to Neb. Rev. Stat, $77-2r' ,110 (Rslssue 1996). Thc Commisgioner
agrcad with the Depårfmenfs rulings. ln affirming the orde¡: ol the Commiesioner on appeal, the
distrlct court found trhat RFD eold itJstock of gocds to GFC. that GFC acquired thc RFD business,

and that GFC d¡d not conctuct ¡6E¡1 ¡¡erely ãs a stockholder and concluded that GFC was lhe

"succËs$or'' ond "trangfgres" of RFD under $$ 77-2707 and77'27,110.

GFC argues on appea¡ that becäuse lt purchased stock qf RFD, it bêcame a mere

shareholder of ÉFD but did not Þgcome either a "sucoesgol'' or a "traneleree" of RFD and was.
therefore, not liable for RFD'3 unpaid use and withholding taxes. Besed on the facts of this case,
we affirm the order of the distriC court,

PROCEDIJRAL HI.CTORYAND S-IATEMENT Otr FACTS

This case has previously been before us. ln our mamorandum opinion, GotlsctÏ Feeding

Cotp. v. Depaftrnent of F.evenue, 254 Neb. xvii
the appeai for lack of jurisdiction because the
fror¡ which tho appealwes teken was entered w
was a nullity. the district court and this court lack
lu,

Following our memorandum opiníon and order ln case No. S'97-205, an administrative

r,earing was helã on Sep*em'oer 17, 1g98, aftor which hearing the C¿rnmissicne¡ issued ln orde'r

dated óecernber 1g, 19-q8. The Commissioner determined that GFC was liable for the def,rciency

ãssesgflents as a 'iguccessor'' and a "transferee" oi'RFD within the scope of $$ 77'2707 and

77-27,110, fespectively, The Commissioner fi¡rthei' determìned, howevcr, that f¿ursusnt to

Sll-itOZiZ¡, Cfç's tia'Uitity for RFD'a unpaicl use and withholdìng tax wal limite,J to the purchase

õrice e fc'pål¿ ror RFD stoct. The Comrnlssloner thereforc ordered that the com'olnec tax liabílity

of GFC be redusod to $Sã,011,95 plus a 10-psrccnt penafty and ¡nterest al the statutory rate from

December 29, 1g8g.

to the district courtfor Lancastar County pursuant
c Administrative Proeedure Act, The district court

revlew, whidr ls de novo on th¿ record, See
et the faels were gcnerally nst in dispute and

sioner's Dccember 15, 1998, order es wsll as
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determining additionat facts. The facts set forth in the commissionel,E ofder aE adopted by the

äistrict courl wetc as follows:

lRFDl, ¡ Ñebraska corÞoretion, with its exeoJtive otfices locatcd in Omaha,

Nebra¡ka, *ã"incorporated on, or ebout January' 13.,1998. RFD'9 primfrY buElness wes

itã'operiion of a weak television network, which broadcastcd tc

approximatelY 380 ,

RFD's Programmi I

commohitiãs, wea t

communitlcs. The principal oñicers of RFD

crraírmen tsiol 6r tnã aodrd and Chief Execulive officer; Edward L. Zachary, who gerved

as presidenq ãnï ierese Spalding (sister of Palrlck Gottsch), whc served as Secretary and

Treasurer of the corPoration.
RFD's businesb did not prove financiaily

and Edwgrd Zadtary,directors of RFD, adoptgd

corporaüon to flle a Petitiorr fcr Relief under Ch

Coàe in the United States Bankruptcy Court for
by the directors was the exEcution of
bâhvacn RFD and Livastock Marketing

On or about JufY 27' 1989. RFD

Fioy Gode (11 USCS $ 3624(c)) [sicl, in order lo
luded in the motion was the agreernent þetwEen

securing post'pctition loans, and other fìnancial

of IGFCJ, was

allowad to present an alternative offer. Percent (80%)

interest ln the sharcs of RFD. GFC'g espect-s.to the

proposal ptt.uâteo þy the Livestock r the following

changes: ._,,._r.,^. a__^_:-¡.
1. IGFCI was to he substituted tor Livestock Marketing Association;

2, icrci would advance $700,000 00 to RFD by November 1, 1989,

3 ïf,.t in the twglve-month period following Novembel 1, 1989, IGFCI wculd

advance,atltsdiscret¡on,uPto$1,500,000'00toRFD;and
4. 

-- 
tCfblwoufO' shãre, ehares sufficlcnt in number, as

of septernber ti, ts8'9, to al eighty percent (s0?interesl in RFD'

ll was unanimously holders lo accept GF9! proposal ' ' '

and an'Agreernent of UnderstanCing" was exec.L¡ted betweEn RFD and 6Fc ' ' ' ' lt was

on August riiìbéij tnai, ;çotts"rr toãk over total and daily management and operation of

RFDI1". . .

torc¡ is a south Dakota !{poration_, domestrcaied in Nebraska, with business

locations ¡n extrorn, Ñeorasxa and sbutn Dakota, The corporatlon's principal business is

the feeding ii iùËäro"t and ail activities associatåd therewlth' Rebert Gottsch is the
presidant ot ti'e 

"o-rpoãt¡on; 
nouert L. Gottsch, Jr., is Více'President; and Brett A. Gottsch

l8 Sêcretary/Treasurer. . .'
On Auqusì 17, iggg, Ll.restock Marketing Association unconditiortally lranrferred

to GFC. i" ã,i*àåiåt¡oi, är bteo,oze,e9, atr rþnts, title, end interest in anv, and all

2
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âgreements executêd in favor of RFD . . . . On August 24, 1989, RFD filed a motion in
Bankruptcy Court seaking approval of the assigned and moddied agreement in fevor of
GFC....

On September 6, 19S9, the Eaqkruptcy Court ente¡eC an order approving thc
assigned and modified agreemerit in favor of GFC, and also approved RFD's incurrenca
of secured superpriorlty lndebtedness . . . . Accordingly, a commcn stock purchase warent
waE exgculed, on September 8, 1989, beþ¿een EdwarO Zaehary, as President of RFD, and
Robert Gottsch, as Prcsídent of GFC, whereupr, gxercise oÍ the warrant GFC would
acquíre 5,661,096 shares of RFD common stock at'$0.0f pai value per share. This
scquioit¡on would representelghty percent (80õ,6) of RF0's commonshares then issued and
outstandíng....

On September 8, 1989, the RFD Sherehoiders met and adopted several resolutions

1. The numberof ehares of the corporation (RFD)to be owned by IGFCIwould
be in a number equal lo fcur times lhe number of shares issued and outsianding as of
SeptemberE, 1989;

2. Thc autho¡'izad Ehares of RFD stock euthorized to be issued would be
incrcased ftorn 5,00[0],000 to 7.500,000 shares;

3. The reeignations of Patrick Gottsch, Eó¿vard Zachary, rnd Sam Curley as
Chalrrnen [sic] of the Board and Chief Exccutive Offic-Ér, and President and Chief Operaiing
Offìcer, and Vice Presidenl, respectively, were acoepted;

4, The number cf authorized dircctors of RFD were [sic] reduçed from ten to
not less than one and no more than three direc{ors;

5. Mr, Robert Gottsch and Mr. Brett Gottsch were unanimously elected nevr
directors of RFD; and

6. The filing of the Voluntary Chapter 1 1 banlçruptcy ection waE råtif¡ed.
Later in the rnorning cf Septernber 8, 1989, the two newly elected dlrcctors of RFD,

Robert and Brett Goftsch, met in a special m€eting of the Board of Directors . . . . Robert
Gottsch was oleoted Chairman of lhe board, Chief Execuiive officer, ancl President of RFD.
Brclt Gottsch was elecled Vlce-Presídent. Teresè Spalding was eleÊted Secretary, rnd
David Weiler w¡s elected Treaaurer of RFD. Devíd Weiler was also the controller of GFC
, . . , On September 20. 1989, David Weiler was aiso elected Secretary of RFD, due to the
resignation of Terese Spalding . . . .

On or aþout September 25, 1989, RFD filed a moiion irt Bankrrrptcy Court
requesting authorization lo exarcise the comrnon stock purchase waffant . . . . lnduded
emong the attached exhibits to the motion was an exercise of wanant stalement prepared
for the signature of Robert G, GôttEch, and dated Decamber 29, 1989 . . , ,

On NovemÞer 10, 1989, to securÐ compÌrance with 4/ TJSCS 310(d), an application
was filed by RFD wlth the Federal Communicalions Comrnission (herelnafter'FCC") for
their [slc] consent to transfer cor,trol of RFD's common canler radio station construction
permit or licensa to GFC . . . . lt was represented to the FCC that control cf RFD would be
transferred to GFC by mcans of the evercise of tha Ëommon stock purchase warrent. In
describing how the control of RFD was to be transferred tô GFC, the application stated:

'RFD TV, lnc. has ¿ntcred into a Common Stock Purchase Uúarrant (copy attached)
with the Trarrsfcree, [GFO], Upon FCC appíovâl of the transfer of the earth station license
requcsted herein, and set¡sfaction of other conditions Transferee may exercise ita wanant
and acquire 5,861,096 shares of common stock of RFD TV, lnc., râpre¡enting 60% of the
corïrnon shares then issLed and outstanCing fCitaticn to record omitted.J'

The appiication for consent to tranEfer controtwas granted bry the FCC on February
9, 1990, vrhereupon the parties haa' 60 days to consummate thc transactron. On April 10,
19?0, an exter'¡sion of time was requested in order to congummale the transaclion, whbh
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ênens¡on was grentod by the FCC on .lune 28, f 990, until August 10, 1990 . . , . Mr, Grltlhr
recsived no further irrformation, nor had eny knowledge that lhc common stock purchasc
warrent had bcen exercised by GFC . . . .

On Dec¿mber 27, 1989, Judgo Mahoney [U.S. Bankruptcy Court for he District of
Nebraskal, by means of a Joumal Entry, authorized GFC to.exercl¡e the common stock
purchase wairant . . . . On December2g, 1989, Mr. Roberl Gotlsch wrol6, on a GFG check,
a check (#5738) in the amor.¡nt of $ã6,611.96 to the order of RFD. Thc nolation on the
dcposit slip of RFD stâtêd "stook purchase." The chcck tvag deposited in RFD's bank
account on, or aboutJanuary 3, 1990. ... There is no ðiractevldence ln the recordthat
the stock certificates weie adually issued by P.FD to GFC, or that the warrant was
trarlsferred on lhe books cf RFD, However, it was represented to tho Bankruptcy CouÊ in
RFD'g operating report th¡t such stock transfer indeed occurred ' . - .

RFD was required to subrnit rcgular reports to the bankruptcy çourl One such

rgport lncludgs a comparativa balance sheet for the months of January and Fehruary of
tgigO. . . . The Comparative Balance Shaet shows an entry in shareholders equi$, cùrnmon
stoclç for January 1990 of $70,637. The shareholders eguity, common slock enlry for
February lggo É $14,025. , . . The diffrrence between the comrnon ¡tock entries is
$56,612. On the sourcê and Uss of Caslt report, e docroase ln common stock is listcd for
February 1990 as $56,612. , . . Th¡s mey show a return of the considetation paid for the

Purçhase of stock' Howev€r, RFD'g bank recorrjs for tha corresponding time pei'iod do not
show a withd,'awal of $56,812 to suppcrt the accounting entríes showlng a return of the
purchase price of thc common stock, , . , The bank records do show the deposit of
$56,611.96 in carly January, 1990. . . .

ln AuEust of 199C, IGFCI filed an Objeclion to Disclosure Slatement wtth the
Bankruptcy Court. ln this pleadíng, [GFO] rep¡esents itself as, "lhe Supet-Prlorlty Deblor
in this actión and/or the majority shareholder in the corporation of RFD-W, lnÇ." . . .

At sonre point in time after determining that RFD could no longor operate, Robert
Gottsch attempted to sell sorne of the property of RFD in order lo pay off creditors. lvtueh

of the property was not sellable [sicl and was givs¡ to Ghannel 12 in Llncoln' ' ' '
On Apiil23, 1990, Robert Gottsch informed all current emplcyees that, because

RFD remained unprofitable, its last day olbroadcasting would bc April27, 1990. . . .

On January ?4,19-o1, the Nebraska Department of Revenue issued a deficlency

detorminatíon to ôFC for the unpaid selcs/uge tax llability of RFD in the amount of
$21,766,88 ase"$uccessor-in-interest," pursuantto Neþ. Rav Stat. F77-27A7 (Raissue

1996). GFC timely protested this aseessfient on January 30, 1gÊ1 , Ey leltcr dated Maroh

14, 1091, the Department set aside the previously issued essesgrnent. However, on March
10, 1993, the Deparlment ''after reviewing additional docurnentatíon" reissued lhe
deficiency assessment to GFC for the unpaid use tax liabilities of RFD in the total amount
of $174,{95,30. Also, on h'larch 10, 1993, the Department issued another assessment to
GFC fcr the unpaict withholding llabilities of RFD ¡n ths amoijnt of $9'415'30' GFc timely
protested the Department's withholding asscssment on June ?, 1993-

(Citations to record omltted.)

Upon review. the dist¡i;t court eoncluded that GFC u'as RFD's "successor" under$ 77-27Ð7
and its "transferee' under g 71-27 ,110 and was thereforc liable for the use and withholding laxes
due from RFD. The districttourt's conclusion was based in part on lts findings that ''GFC acquired
the business of RFD," whictrrve understand to mean hat RFD sold out its busincss to GFC, that
"RFD becamc a part of GFC and was operateC by GFC," that RFD sold its "stock of goods_'to

GFC, that GFC ran RFD's bualness, and that allhough GFC had purchased 80 percant of RFD's
common stocl.. on Oecember 27, 1989, 'GFuì clearly Cid not conduct itself mereiy as a stockholde¡''
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*

of RFD. The districtcourt's specificfaslualfindings aæ det¡lled in lhe'Analys'¡s"section below. The
district coud affirmed the Cornmlssione/E Decc¡ ber 15. 1998. ordo¡. GFC appeals.

ASSIGNMENTS OF ERROR

GFC assErtsthatthedistñdcourterred in (í) Cetermin¡ngthet GFCwas RFD's "euccêssof'
pursuant lo 977-2707; (2) determining that GFCwas RFDs "transfereE'pursuant to $ 77-27,il0;
(3) determinirtg that RFD sold out ila Þusiness and its stock of goods ta GFC; and (4) detemíning
that GFC was fiable for unpa:d use ¡nd withholding taxeÊ of RFEr. Ncithcr perty addresses or
chailenges the lamits of llablllly under either 977-2707 or S 77-27,110, in regard to which the
Commiseioner held that GFC's tola!liability was l¡mited to the amount ä paid to purchase RFD'ç
stock- Accordingly, we do ncl adclress this issue,

STANDARDS OF REVIEW

[1-3J A judgmcnt or final ord¿r rendered by â d¡stricl court ln a Judicial review pursuant to
ll're Adrninistrativa Procedure Act may be reversed, vacatad, or modifìed by an appcllale court for
Ërror$ appearing on ths record, Bìg John's Bil!íands v. Balka,260 Neb. 702, 619 N.W.2d 444
{2000), V/hen revianring an order of a district court under the Administrat¡ve Proc¿dure Act for
errors appearing on the record, the inquiry ie whether the declslon conforms to the law, is
supported by competent evidence, and is neither arbitrary, capricious, nor unreasonablc, /d, An
ap¡iellate çourt, in reviewlng a district courtJudgmanl forêrors appearing on the record, will not
eubstitute its factual findings for those of the district cout where compelent evldence supports
thcss findings. /d.

[4,õl \Mether a decision conlorms lo law is by defìnition a quastion of law, in conneclion
wlth which an apÞellete courl reaohes a conolusion independent of that raashed. by thc lower court.
lC Strtutory interpretation prcsents a quesllon of law, ln connection with whích an appellate court
has arr obligatíon to reach an independent conclusion irrespective of the decision rnade by the court
balow. /d.

ANALYSIS

The Departmenr asgessed liability agairrst GFC for the unpaid use taxes of RFD based on
S 7 7 -27 07, whlch provides:

(1) lf any person liable for any sales or use tax under the provisions of the Nebraska
Revenue Act of 1967 sellg out his buslness or stock ol goods or qults the businegs, his
guccessor or assigrt shallwithhold sutficiant of the purchase price to cover such ãmount
until the former owner produces a receipt from the Tax Commissioner showirrg that lt has
been paid or a certificate stating that no amount is due,

(2) lf the purchaser of a business or stock of goods faiis to withhold a portion of the
purchaee price as required, he shatl become personally liablc for the payment of the
amount required to be wílhheld by him to the cxtcnt of the purchase price, valued ln money.
Wlthin sixty days âfler receiving a written requegt from the purchaser for a certifrcåte, or
within sixty days from the date the former owne/s records are made available for audit,
whichever period expireo later, the Trx Comrnissioner shall either issue the certificate or
mail notice to the purchaser at his address as it appeans on the records of the Tax
Commissioner of the amount that must be paid as a condition of lssulng the ceftificate.
Failure of the Tax CommisEioner to mail the notice sh¡ll release the purchaser from any
further obligation to withhold a portlon of the purchase price as provided in thia subsection,
The time within which the obligation of the successor rnay be enforced shall start to run at
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the time the former owner ¡ells out his business or stcck of goods or at trc timc that lhe
cletermination against the former owncr becomes final, whichever event occurs later.

The Department osse€sed liabllity rgalnst GFC for the unpaid withholding taxes of RFD
besed on S T7-27,110(1), which provides:

The liability, at law or in equity, of a lransferee of property of â texpeyer for rny income tax,
addition to such tax, penalty or interest due the Tax Commissloner under¡þ6 p¡ovisions oi
the Nebraska Revenuc Act of 1967, shall be assessed. paíd and collcc{ed in the same
rnnnner and subject to the eame provisions and lirinitatióris ab in the case of the tax to u/fiich
the liabilíty reiates, Transfcree shall include donee, heir, lçg¿¡"e, devisee, distributee,
sucÆossor, and assignee,

[6,7] The liablllty for sales and use taxes addrcssed in 577-2707 âpplies to "successors"
or "assigns." SaB 977-2707(1). Wc notc that the broad category of nttansferee" ln the succËssqr
income tax slatute, 577-27 ,110, includee, inter alia, nÍuceessors" and "aesigne€s." ful.hË77-2707 ,
pertainlng to eales and uge tex, and g 77-27,110, pertaining to income tex. were enacted ae paÍt
of the Nebr.âsl€ Revenue Act of f 967, A court will oonstrue statutes relating to the same subjeci
Ia.ttel lgeether so as to maintain a consiglenl end sensiþle sçheme. ln re Estdta of Myerc,i56
Neb. 817, 594 N.W.2d 563 (1999). Reading SS 77-2707 and77-2?,110together, we conclude that
one found to Þe a 'ÉucceÊsof' pursuant to $ 77-2707 would logic,ally be considered lhe kind of
"transfereen denominated osuccessor" under 971-27,110. Accordingly. tve mey lool< to the sales
and use concepts applicablc to a succesgor under 977-2707 and compai'abla etetutes elsewhere
to determine liabiliry under both SS 77-27OT and77-27,11O.

Wo have not previously had occasion to construs gn-2707. However, other state courts
have lnterfreted sirnilar state siatutes which ímpose liability for seles and usË tex on successors.
Some states construc succe$sor tax liability Etetulas broadty while othcrs construe such etatutes
sli'ic'tly,

Those courts which have construed succegsor tax lrab¡l¡ty $latutes broadiy do ao ln order
to aehieve the purpose ol securing the collection of tax due the stata by imposing liabiliiy on a
successor, See gafes v. Director ol Revenue, 691 S.W 2d273 (Mo. 1985) (puçose of succegsor
liaÞility statutes ls to secure çoliection of taxes by imposing derivative liabiiity on purchasers of
business who are generally ln better financial position to collect cr pay tax); Eank of Commerçe v.
Vloods585 S.W.2d 577 (Tenn. 1979) (clear intentjon of successor liablllty statutes is to provide
that tax debt follows businegs, its asEetg or eny poÉion of them and suêh statutes arc broadly
constru€d in order not to jeopardize interest of public in ensuring colleotability of taxes); fr,'-
Financíai Çorp. v. Dept. of Æev., 6 Wash. App. 637, 195 P.2d 690 (1972) (successor pi'ovisions
intanded to ensure collectability of taxes remaining unpaid by taxpayer who quits, selts out,
oxchanges, or otherwise disposes of business or stock of goods;; Annot., 65 A. L. R.3d 1 181 ( 1975).
See,also, RevenuaCabinetv-TripleRFoaJARama,Sg0S,!\',2d638,e40(Ky.App.1994)(citirrg
Seles and woods ancl stating interpretalion of Kentucky law is conEistent with that in tvtissouri and
Tennessee and is dcmanded by "public interest in collectlng taxes"),

Those states which have ponstrued successor liability slatutec strictly do so in ordsr lo favor
the taxpayer, especially where lhe sletutes seek to impose the tax liebility of one pÊrson on
another. lrtreMcKeaver. 169Ariz,312 819P.zd 482(1991):KnudsenDaîryProductsCo. v. Stafe
Bd. of Egualization, 12 Qal. App 3d 47, 90 Caf , Rptr. 533 (1970)

[8J lt has also been suggested that naither e "Þroad" nor "strict" approach need be adopted,
bul, rather, the statute should be interpreteC tc eF,ectuate int€nl as evidenced by the lenguage of
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:he_stalute. Sae, e,9., Sterfing Title Ço. of lacs v. Cornmiss Ìoner ol Rev., 85 N.M. 27g, 51.| p.Zd
7ô5 (N ltil. App. 1973) (Sutln, J.. specially corrcuriing). We favor the approach art¡cuÉteO ln tnJ
concurrêôc¿ in Steding Title Co. of leos, to thr cff¡ct that v¿e need not chaaoteríze lhe
interpretation of the succeåsor tax llablllty eietutes as either a "slrict' or a "liberal" interpretation for
or âgalnil lhe h)payer, bul, tather, "(olur duty is to conslrue the etatuta with a fair, unbiased and
reesonable ínteçrctation, without favor to lhe taxpayer or the stete, to the end that the leglslatlve
intent is effectuatcC and lhe puUic inlerests to be Euþserved thereþy futhered." 85 N.M.-at 262,
511 P.?d at 768,

GFG argues that the district courl erred in finding it to be RFD's succ€r€sor becauee RFD
dicj nct "scll out its businegs or stock of goods" to GFC or "qufr the business." See S7T-2707(1¡.
GFC argues that it is not RFD's succeseor because RFD qeæly scld sharcs of its itock to GFô
and RFD continued ln business after selling its stock lo GFC. We do rrot find eror by tha district
cou( which found that RFD sold out its business to GFÇ, that RFD sold ils stock of go-ode to GFC, ,
and that 'GFC d¡d not conduct itself merely as a stockhotder or credítor of RFD" and ðoncluded thai
GFC was RFD's "ssçcessg¡."

We note that tha provisionr of $ 77-2707(1) imposing succêsscrtax llablllty appty when a
taxpayer"sells out his business or stook of goods orquitslhe business."The conditións fbicrealing
a successor unCer 577-27OT are stated ln thc disjunctive, end it is therefore not rcquired that i
täxPeyersållout thc business andthe stock of goods andquit the business. Underthe stâtüte, th€
district court could have properly ooncfuded on the record before it thât GFC w¡s RFD's succåsgot
based solely on a finding supported þy competent evld€ncê that RFD had sold out its business to
GFC andror sold its stock of goods and/or quit the busirress

ln reviewing the dîstrici court's daterminatíon that GFC was RFD's EuccEssor, our inquîry
is whether the dccision ccnforms to the law, is supported by eompetent evHEnce, and is neitnar
arbiirary, capricious, nor urìr€asonable. See 8rg John's Bìllidrds v. Balka,260 Neb. 7OZ, 619
N.\itl.zd 444 (200c), An appellate court, in reviewing a oistrict court ¡'udgrnent fr:r e¡rors appeari¡rg
on the record, r¡¡ill not substitute its factualfindings forthose oÍ the district court where conrpetent
evidence supports those findings, l¿r. The distiict coun ln its orCer set forih its factual findings and
conclusíons as followsl

From the time the barrkrupily ccurt entered the order on Septern¡er 6, 1g89
approving tne "Post-Petition Loan Agreement" between RFD and GFC and the secured ancl
super-prioi'ity indebtedne$s, GFC assur¡ì6d total controí of RFD's operalíons- Robert
Gottsch and Brett Gottsch replaced RFD's directors, and, togcther r¡¿ith other GFQ
perscnnel, replaced RFD's otficers ancJ management. GFC íinanced the operation end
payroll cbligations of RFD. GFC paid creditors of RFD, including an outsianding loan tc
Mid-City Bank of Omaha on October 4, 1939, RFD rvas advedised es an affiiiate of GFC.

RFD had very little ln tanglble asseis or goods. They inóluded, primarily, o,ffice
furniture and machines, leased offìce space, a leased satellite dish, broarÍcasting and
u¡eather equiprnent and some movie tapes, almost all of vrhich were gnÇumbered in one
way or anothcr, with a nomir¡al net value, There we¡'€ very few customers purchasing
advertising, although the exlsting afriliate stations coulC be considered as custornerE. RFD's
cnly signif¡Çant "âsset" was the aciual televísion broadcast going to the homes of itE
viewers, the number of which is un"(nown.

The fact that GFC and RFD sharad board members, that F.ot¡er1 Gon:ch was
president of both corporätions and lhat Robert was actively involved in the aianagement oÍ
RFD do not, in and of lhemseiues, estabiish thal RFD sold its stock Of goods tO GFC;
however, taken as e whole, the evidence does support such e findíng,
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. _ __A strong indication of a sale of RFD's stocfi of goods to GFC ¡s the van purchasect
by RFD in September 1989 to haul equlprnent, the tilla to wh¡ctl was later tra¡æfencd to
GFC. Anothcr factor wag GFC's advertising on RFD duríng tha period of the Çhapter f I
reorganization. Adverlising time, which is comparable to cuslomer lists and customÉrr
g_11dwíll and, as such, assets of a compâny, was one of RFD's few viable assets. Although
GFC used consider¡ble advertlslng tlme, lhe record does not show that it made aay
PeymentS to RFD for this service

Anoiher significant índication of GFC controllïng RFD's assets comes from lhe
decision to cease RFD's bÍoadcesting. The noticc to émplcyees advising them that RFD
was ceasing operatione was by a lettcr dated April 23, 1990, on GFC letterhead, signed by
Robert Gottsch, as president of GFC. At the time of the letler, Robert Gottsch ñad two
avenues of authority available to him: the authority as the president of RFD to control all
operational aspects of RFD and the author¡ty as th€ presldent of GFC, a superpriority tierr
holder, There is no directive from RFD's bcard of directors to cease operations. anC, ls
mentioned, the nolice was from GFC. A closs roading of the April 23 lettei.provides
slgnificant insight inlo Robert Gotlsch's rriew of RFD, lt wes lhe view of a marrager of the
business, r¡ot a mere stockholder or lienholder,

The lette/E explanatlOn of the clcsing sounds like RtrD's president is talking. lt says
that the closing ls the result of obtaining no new advertising or affiliate subscrifiions. Rouèrt
Gotbch does not say that the closing is because GFÇ has refused to loan any mgre money
to RFD; rathcr, the closirg is beðause'RFD has remained unprofitable fir eights ts¡cj
rnonths, despite GFC'g efforts, During his deposition, Robert Gottsch said, "Aftor eighi
months and no sales, you have to close it down." This is the decision of a manager or
owner, not a supeçriority lien holder.

Thc cleareEt way to establish that GFC took over RFD's stock of goods woutd be
avidsnce that GFG þecame títle holder of RFD's tangible assets. Such avHence does not
exist; however, there is evidence that relates to that i.ssue.

As previously notcd, GFC acquired a seourily interest añ certain of RFD's essets,
when it was asri,igned the ptomissory ncte in favor of Mid-Clty Bank, in September of 1g89.
ln exchange for the assignment, GFc paid Mid-city Bank $150,000. Acquiríng the
promissory note, at a discount, was a curious iransaction by a suparpriority hen holder. lt
âppeârs that this was a purely voluntary act by GFÇ, since, under the terms of tho stock
purchase warrant, GFG agreed to indemnify RFD etrployees cr shareholders for any
amounts due l¿lid-City Bank for loans due on o¡ before November 1, 1989, but was not
required to ecquire the prornlsscry note.

Genarally speakíng, unless a creditor takes steps to operate or controt a buslness,
the creditor i.t not corrgidered to be a successor with respect to the busíness. tn the instant
case, RFD and GFC had an interc.onrìected end complex relationship, baycnd that cf
creditor and debtor. The asslgned promissory note from Mid-City Bank is just one example
of that relationship.

It is clear that RFD Þecame a part of GFC and was operaied by GFC as a going
concgrn, GFC became the successor of RFD, GFC clearly did not conduct iiself merely as
E siockholder or creditor of RFD - ii acquired RFD's assets and ran the bug¡nesE of RFD.

ln addition, the court finds that GFÇ acquired the ousiness of RFD and was e
successor. Although GFC deníes that it actuaily exercised tha stock purchase narrant, the
evidencc does not support this. According 1o the warrant, GFC was to pay $56,610.96. on
or before Novernber 1, 1989. As noted above, GFC issu¿d a check in this amount, payable
to RFD, on December 27,1989. Obviously, the parties waived the lirne l¡mitations of the
v.¡arrant. This check was deposited on January 3, 1990 with a RFD deposit slip that
contained the ¡otation "slock purchase.t' Additionally, GFC later represented to the
bankruptcy courl that it lvas a majorlty slockholder in the August g, 1990 objection to
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d¡sclosure stalement filed by RFD. Thc court finds GFC d¡d purchase t0 percent of RFD's
ccmmon stock on December 27, 1989.

This oonclueion is concistent with tire deposition lestimony ol [the] attorney who
iepresented RFD durlng the fìrst seven months oi' 1989, who notcd the importance of the
B0 percent oanership in order to file co¡solídafed tax returng. This woutd ¿¡llow toises ol
RFD to be used to offset the income of GFC. Further, GFC's application to the FCC in
Noven'lber of 1989 stat€d that 6FC intended to purchase 80 percent of the stock of RFD.

We have reviewed thc district coud's iudgment for eforE appeâring on îhê record. A¡ ¡
result of thai review, we detei'mine that com
findinþs and we do not substitute our flndíngs
702, 619 N.W.zd 44 l20OO). We conclude
concluelon that GFC was RFD's "succosso/'en

Given the circumstences in thls. cese, the district co,-lrt leasonably found that RFD sold out
its business end stock of goods to GFC and that GFC "d¡d not conduct ilsclf merely as a
stockholder," Wth respect to the stock, GFC's pui'çhase of RFD stock was one part of a series of
steps by whic ets ând buslness, Rathei than purchasing
outstanding st rchased stock which was newly iäsuecl in añ
amount equal orderto crcatc and gíve GFC án $g-percent
lnterest in the GFC díd not merely acquire RFD stocr. On the
conlrary, there was evidence that GFC end its nanâgement hecame aetively lnvolved in the
management a to the slocft ourchase. Tharc
was also evide FGc to trangfer its license to
GFC and that to GFC. The distrÍct court,s
conclusìon lhat etent evidence.

GFÇ argues that its relationship to RFD was mercly that o{ a she¡eholder and that a
shareholder cannot become liable forthe unpaid taxes of a corporatlon merety by purchasing Btock
in the corporation. We are awarc that ordinarily under corporate law, étoäÉ¡olders a-re not
personally liable forthe debts of the corporation and that a stockhoider stands to lose what he, she,
or it hûs dedicaled to the corporate enterpríse and nothlng more, Sae Servicefi¿gter lndus. v.
J.R.L. Entarprises, 223 Neb, 39, 38s N,W.2d 83 (198ö), However. the det€rmination ôf Bucc€ssor
tax liabílity under S$ 77-2707 ana 77-27,110 is rrade pursuant tc Nebraska tax st¡ti¡tes, and our
anelysis is guided by concepts in the area of tax law, ln this ragard, we note that as detaited more
belOlt, tax law makes certain distinctions in situaticns in which a corporation, as distinEuishect from
an lndívidual or other entíty. owns or purchases a co;.ltrolting irrterest in enolher COrpìration

ln connec'tion with GFC's stock owne¡shlp cf RFD, v¿e observe that the 8O-percent l¿vcl of
stock ownership which GFC acguired is significant in various aspccts of federal corporate tax law"
For example, the lnternai Revenuê Code allor¡ls çc¡porations to Frle a consotadâtÊcl tax relurn if a
comrnon parent co;poration directly owns stock possessing ât leest 80 pe:cent of the total voting
powcr and ha'ring a vaiue at least equal to 80 percent of the total value of the stock of thà
corporãt¡on. LR.C. S$ 1501 end 1504(aX2) (1994), The 8O-percent requirement is alEo significant
in qetermrning whether a corporation is part of a controlled group, sae l.R.C, $ 1563(a) (1g91), and
apu;'chasing corPoiation may elect to have its purchase of anothercorporatlon's stock meeting the
8O'percent requirement of S 1504(a)(2) treated as an asset âcqulsition rather than as a stock
purcnase, see l,R,C. S 338 (1394)

We Co not intend to imply that federal corporate income tax law controls the interpretalion
cf the Nebraska sales and use tax and withholding elatutes Nor d¡ we inlend to deiineata a
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ore af a corporât¡on'E atock invariably makes thq
r $77 -27 07 or $77 ^27 ,110 or that the purchase
succegsortaxliablllty Pursuant to $ 77'2707 and

e SGpercent feature in other areas of tsx law
ethat acquisition of 80 percent ormo¡€ of another

corporalion'3 stock by a purclrasar corporation euggcsts_control of one corporation by another.

fnéretore, the fact ffrat OfC purchascà 80 percent of RFD'¡ ¡tock tends to support thc district

"*rtle 
nnOings that "RFO Uccäme a parl of GFC,' that GFC ran RFD'g business, and, ultimately,

that RFD "eoid out its business" to GFC,

We agree wlth GFC that the mcrc purchese of etock ln.a corpolallior sianding alonc would

nat ordlnarily-be suffidênt to ¡mpo6e Éuccessor tax llablllty under $-77'2707 and.thus 5 77-27,1 1 0-

However, we detennine thet under tho total¡ty of the facts of this case, tha districi court's

determ¡ñation that GFC was a successor atd transferee is support€d þy competent evidence and

waç not arbitrary, capricious, or unrcasonabla,

As noted above, the record in thls case Ehows thal in addition to the 8O-percent o,vnership,

RFD's board of direaoiE was replaced by GFC pérsonnel, that RFD'a offlcers ware replaced by' 
d RFD, and that RFD transferred or took otcps to
GFC. GFC's purchase of an 80-percent stock
that GFC took control of RFD's assets and the

compctent evidance $uppcrtlng the districl ccurt's
of goods to GFC. The district courl's conclugion
e" ior tax liabillty pulposes under $5 77'2707

and77-27,110 was not enor.

CONCLUSION

We deierm lindings that RFD sold out its business and stock of
goods to GFC and FD buiinass sre supported by 

-competent 
evidence.

The district court's RFD's nsuccessod'pursuant to Ë 77-2707 and RFD's

',transferee,, pursuant to Ê77-27.110 and thereforE llable for unpaid, use tax under $ 77'2707 and

wiinnot-ing tLx undar gli-zl ,t10, wes not error. The order of tt,e district court afflrmlng the order

of the Comrnissíoner is, therefore, affirmed.

AFFlRtvlEO.

Cot¡tioLLY, J., not Pertic¡Peting
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