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GOTTSCH FEEDING CORP. V. STATE
Filed January 12, 2001. No. §-99-1156.

1 Administrative Law: Final Orders: Appeal and Error. A Judgment or final order rendered by
a district court in a judicial review pursuant to the Administrative Procedure Act may be reversed,
vacated, or modified by an appellate court for errors appearing on the record.

2. Administrative Law: Judgments: Appeal and Error. When reviewing an order of a district
court under the Administrative Procedure Act for errors appearing on the record, the inquiry is
whether the decision conforms 1o the law, is supportad by competent evidence, and Js neither
arbitrary, capricious, nor unreasonable.

3.___:__:__ .Anappeliate court, inreviewinga district court judgment for errors appearing on

the record, will not substitute its factual findings for those of the district court where competent
evidence supports those findings.

4. Judgments: Appeal and Error. Whether a decision conforms to law is by definition a question
of law, in connection with which an appellate court reaches a conclusion independent of that
reached by the lower court.

5. Statutes: Appeal and Error. Statutory interpretation presents a question of law, in connection
with which an appeliate court has an obligation to reach an independent conclusion irrespactive of
the decigicn made by the court below.

6. Statutes. court will construs statutes relating to the same subject matter together 8o as to
maintain a consistent and sensible scheme,

7. Taxation: Words and Phrases. One found to be a "succassor' pursuant to Neb. Rev. Stat.
§ 77-2707 (Reissue 1996) would legically be considered the kind of "transferee” denominated
"successar" under Neb, Rev. Stat. § 77-27,110 (Reissue 1396).

8. Taxation: Liabllity. A court's duty is to construe the successor liability statute, Neb. Rev. Stat.
§ 77-2707 (Reissue 1996), with a fair, unbiased, and reasonable interpretation, without favor to the
taxpayer or the state, to the end that the legis'ative intent is effectuated and the public interests to -
be subserved are thereby furthered.
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HENDRY, C.J., WRIGHT, GERRARD, STEPHAN, MCCORMACK, and MILLER-LERMAN, JJ.
MILLER-LERMAN, J.
NATURE OF CASE

Gottsch Feeding Corp. (GFC) appeals the order of the district court for Lancaster County
which affirmed an order of the State Tax Commissioner (Commissioner) sustaining deficiency
assessments for Nebraska use and withholding taxes I1ssued by the State of Nebraska, Department
of Revenue (Department) against GFC.

The deficiency assessment for unpaid use tax was based on the Department's
determination that GFC was liable for such taxes as a "successor” to RFD-TV, Inc. (RFD) pursuant
to Nab. Rev. Stat. § 77-2707 (Reissus 1998). The deficiency assessment for unpaid withholding
taxes was based on the Depariment's determination that GFC was llable for such taxes as a
"transferee” of RFD, pursuant to Neb. Rev. Stat. § 77-27,11G (Reissue 1996). The Commissianer
agreed with the Department's rulings. In affirming the order of the Commissioner on appeal, the
Jistrict court found that RFD sold its stock of gocds to GFC, that GFC acquired the RFD business,
and that GFC did not conduct itself meraly as a stockholder and concluded that GFC was the
"successor” and "transferee” of RFD under §§ 77-2707 and 77-27,110.

GFC argues cn appeal that because it purchased stock of RFD, it became a mere
shareholder of RFD but did not hacoma either a "successor” or a "transferae” of RFD and was,
therefore, not iable for RFD's unpaid use and withholding taxes, Based on the facts of this case,
we affirm the order of the district court.

PROCEDURAL HISTORY AND STATEMENT OF FACTS

This case has previcusly been before us. In our memorandum opinion, Gottsch Feading
Corp. v. Dapartment of Revenue, 254 Nab. xvii (case No. §-97-205, Apr. 29, 1998), we dismissed
the appeai for lack of juriadiction because the summary judgment entered by the Commissioner
frorn which tho appeal was taken was entered without authority, Because the Commigsicner's arder
was a hullity. the district court and this court iacked Juriscicticn to review the Commissicner's crder.
id,

Following our memorandum opinion and order in case No. 5-57-205, an administrative
nearing was hald on September 17, 1998, after which hearing the Commissicner issued an order
dated December 15, 1998. The Commissioner determined that GFC was liable for the deficiency
agsessments as a "successor’ and a "transferee” of RFD within the scope of §§ 77-2707 and
77-27,410, respectively. The Commissioner further determined, however, that pursuant to
§ 77-2702(2), GFC's liability for RFD'z unpaid use and withholding tax was limited to the purchase
price GFC paid far RFD stock. The Commissioner therefors ordered that the combined tax liability
of GFC be reduced to $56,611.95 plus a 10-parcent penelity and interest at the statutory ratz from
December 29, 1889,

GFC appealed the Commissione:'s order to the district courtfor Lancastar County pursuant
to Neb. Rev. Stat, § B4-917 (Reissue 1899) of the Administrative Procedure Act. The district court
reviewed the case pursuant to its standard of review, which is ¢e novo on the record. See
§ 84-817(6)(a). The district court determined that the facts ware generally not in dispute and
adopted the facis as set forth in the Commissioner's Decembar 15, 1988, order as wslf as
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determining additional facts. The facts set forth in the Commissioner's order as adopted by the
district court were as follows:

Lol
(48

[RFD], a Nebraska corporation, with its executive offices located in Omaha,
Nebraska, was incorparated on, or about January 13, 1988. RFD's primary business was
the operation of & 24-hour, sever-day-a-week television network, which broadcasted te
approximately 380,000 homes in the United States and Canada, via satellite, The focus of
RFD's programming was information of special interest to rural area [sic], such as
commodities, weather, and educational programs directed at the farming and ranching
communities. The principal officers of RFD were Patrick G. Gottsch, whao served as
Chairmen [sic] of the Board and Chief Exscutive Officer; Edward L. Zachary, who served
as President: and Terese Spalding (sister of Patrick Gottsch), who served as Secretary and
Treasurer of the corparation.

RFD's business did not prove financially viable. On July 25, 1989, Patrick Gottsch
and Edward Zachary, directors of RFD, adopted a resolution authorizing the officers of the
corporation to file a Petition for Relief under Chapter 11 of the United States Bankruptcy
Code in the United States Bankruptcy Court for the District of Nebraska. Also authorized
by the directors was the exacution of a “Post-Petition Loan and Security Agreement”
betwaen RED and Livastock Marketing Association of Kansas City, Missouri . . . .

On or about July 27, 1989, RFD filed for rearganization under Chapter 11 of the
Bankruptey Code . . . . Also, on, or about July 27, 1989, RFD filed 2 motion in the
Bankruptey Court, requesting the incurrence of sacured and superpriority indebtedness,
pursuant to Section 346(c) of the Bankruptcy Code (11 USCS § 3624(c)) [sic]. in order 1o
continue to operate its business . . , . Included in the motion was the agreement between
RED and Livestock Marketing Association securing post-petition loans, and other financial
accommodations . . ..

On August 14, 1989, a special meeling of RFD's shargholders met to, among other
things, approve or disapprove an offer by Livestock Marketing Association to acquire, by
warrant, an eighty percent (80%) ownership Interestin RFD. This offer included [a] financial
and capital contribution of $500,000.0Q0. Prior tc a vote of the RFD shareholders on the
Livestock Marketing Assaciation's proposal, Robert Gottsch, on behalf of {[GFC), was
allowed to present an alternative offer. whereby GFC would acquire eighty percent (80%)
intorest in the shares of RFD. GFC's proposal was identical in most respects to the
proposal presented by the Livestock Marketing Association, except for the following
changes:!

1. [GFC] was to be substituted for Livestock Marketing Association,

2. [GFC] would advance $7€0,000 00 to RFD by November 1, 1989,

3 That in the twalve-month periad following November 1, 1983, [GFC] weuld
advance, at its discretion, up to $1,500,000.00 to RFD, and

4. [GFC)would be granted, at $0.01 per share, ehares sufficient in numbar, as
of September 8, 1989, to allow {GFC] to acquire an eighty percent (80%) interast in RFD.

It was unanimausly adopted by RFD's shareholders to accept GFC's propasal . . .
and an "Agreement of Understanding” was executed between RFD and GFC . . . . itwas
on August 14, 1989 that, “Gottsch took over total and daily management and operation of
RFDLT". ..

{GFC}is a South Dakota corporation, domesticated in Nebraska, with business
locations in Elkhorn, Nebraska and South Dakota, The corporation's principal business is
the feeding of livestock and all activities associatad therewith. Raobert Gottsch is the
President of the corporation; Robert L. Gettach, Jr., is Vice-President; and Brett A, Gottsch
15 Secretary/Treasurer. . ..

On August 17, 1989, Livestock Marketing Association unconditionally transferred
ta GFC. in consideratior of $186.673.99, all rights, tite, and interest in any, and all
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agreements executed in favor of RFD . . .. On August 24, 1889, RFD filed a motion in
Bankruptcy Court seeking approval of the assigned and madified agreemart in favor of
GFC....
On September 6, 1989, the Bankruptcy Court entered an order approving the
assigned and modified agreemerit in favor of GFC, and also approved RFD's incurrence
of secured superpriority indebtedness . . .. Accordingly, a common stock purchase warrant
was exocuted, on September 8, 1989, betneen Edward Zachary, as Prasident of RFD, and
Robert Gottsch, as President of GFC, whereupor: exercise of the warrant GFC would
acquire 5,661,098 sharss of RFD common stock at '$0.01 par value per share. This
acquisition would represent elghty percent (€0%) of RFD's common shares thenissued and
outstanding .. ..

On September 8, 1989, the RFD Sharsho!dars met and adopted several resolutions

1. The number of shares of the corporatior. (RFD) to be owned by [GFC] would
be in a number equal to four times the number of shares issued and outsianding as of
September 8, 1989;

2. The authorizad shares of RFD stack authorized to be issuzd would be
increased from §,00[0},000 to 7,500,000 shares; .

3. The resignations of Patrick Gottsch, Edward Zachary, and Sam Curiey as
Chalrmen {sic] of the Board and Chief Exccutive Officer, and President and Chief Operating
Officer, and Vice President, respectively, were accepted,

4, The number cf authorized directors of RFD wera {sic] reduced from ten to
not less than one a2nd no more than three directors;
5. Mr. Robert Gottsch and Mr. Brett Goettsch were unanimously elected new

directors of RFD; and

8. The filing of the Voluntary Chapter 11 bankruptey action was ratified.

Later in the morning of September 8, 1989, the two newly elected directors of RFD,
Robert and Brett Gottsch, met in a special meating of the Board of Directors . . . . Robert
Gottsch was elacted Chairmar: of the board, Chief Executive officer, and President of RFD,
Breft Gotlach was elected Vice-President. Terese Spalding was elected Secretary, and
David Wei'ar was elected Treasurer of RFD. David Weiler was also the controller of GFC

... On September 20, 1983, David Weiler was aiso ¢lected Secretary of RFD, due to the
resignation of Terese Spalding . . . .

On or aboutl September 25, 1989, RFD filed a motion in Bankruptey Court
requesting authorization to exercise the common stock purchase warrant . . . . included
among the attached exhibits to the motion was an exercise of warrant statement preparad
for the signature of Robert G. Gottsch, and dated December 29, 1989 . . . .

On November 10, 1989, to secure comphiance with 47 LJSCS 310(d), an application
was filed by RFD with the Federal Communications Commission (hareinafter "FCC"} for
their [slc] consent to transfer cortrol of RED's common carrler radio station construction
permit or license to GFC . . . . It was represented to the FCC that control ¢f RFD would be
transferred to GFC by means of the exercise of the common stock purchase warrant. In
describing how the control of RFD was to be transferred to GFC, the application stated:

"RFD TV, Inc. has antered intc a Common Stock Purchase Warrant (copy attached)
with the Transferee, [GFC]. Upon FCC approval of the transfer of the earth station license
requasted herain, and satisfaction of other conditions, Transferee may exercise its warrant
and acquire 5,661,096 shares of common stock of RFD TV, Inc., reprasenting 80% of the
common shares then issued and outstanding [Citation to record omitted )"

The application for congent to transfer control was granted by the FCC on February
9, 1990, whereupon the parties hac 60 days to consummate the transaction. On April 10,
1920, an extension of tima was requested in order to consummate the transaction, which
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axtension was granted by the FCC on June 28, 1990, until August 10, 1990.. .. . Mr. Griffin
recaivad no further information, nor had any knowledge that the common stock purchase-
warrant had been exarcised by GFC . . . . _

On December 27, 1289, Judge Mahoney [U.S. Bankruptcy Court for the District of
Nebraska), by means of a Journal Entry, authorized GFC to exercise the common stock
purchase warrant. . . . On December 2€, 1689, Mr. Robert Gottsch wrote, on a GFC check,
a check (#5738) in the amount of $56,611.96 to the order of RFD. The rictation on the
deposit slip of RFD statad "stock purchase.” The chack was deposited in RFD's bank
account on, or about January 3, 1990 . . . . There is o diract evidence In the record that
the stock certificates were actually issued by RFD to GFC, or that the warrant was -
transferred on the books of RFD. However, it was represented to the Bankruptey Court in
RFD's operating report that such stock transfer indeed occurred . . ..

RFD was required to submit regular reports to the bankruptcy court. One such
report includes a comparative balance sheet for the months of January and February of
1990. ... The Comparative Balance Sheet shows an entry in sharahclders equity, common
stack for January 1890 of $70,637. The shareholders aquity, common stock entry for
February 1980 ls $14,025. . . . The difference between the common stock entries is
$56,612. On the source and Uss of Cash report, a decrease in common stock is listed for
February 1990 as $56,612. . . . This may show a return of the consideration paid for the
purchase of stock, However, RFD's bank recnrds for the corresponding time period do not
show a withdrawal of $56,812 to suppcrt the accounting entries showing a return of the
purchase price of the common stock, . . . The bank records do show the deposit of
$56.611.96 in early January, 1990. ...

in August of 1999, [GFC) filed an Objection to Disclosure Statement with the
Bankruptey Court. In this pleading, {GFC) represents itself as, “the Super-Priority Deblor
in this action and/er the majority sharehoide: in the corporation of RFD-TV, Inc." . ..

At soma point in time after determining that RFD could no longer operate, Robert
Gottsch attempted to sell some of the property of RFD in order o pay off crediters. Much
of the proparty was not sellable {sic] and was given to Channel 12 in Lincoln. . ..

On April 23, 1990, Robart Gottsch informad all eurrent employees that, because
RFD remained unprofitable, its last day of broadzasting would be April 27, 1890. ...

On January 24, 1991, the Nebraska Department of Revenue issued a deficiency
determination to GFC for the unpaid sales/use tax liability of RFD in the amount of
$21,766.88 as a "successor-in-interest,”" pursuant to Neb. Rev. Stat. § 77-2707 (Reizsue
1996). GFC timely protested this assessmienton January 30, 1851, By letter dated Maroh
14, 1991, the Department set aside the previously issued assessment, However, on March
10, 1993, the Department "aker reviewing additional documentation™ reissued the
deficiency assessment to GFC for the unpaid use tax liabilities of RFD in the total amount
of $174.195.30. Also, on March 10, 1993, the Department issued another assessment to
GFC far the unpaid withheliding liabllities of RFD in the amount of $9,415,30. GFC timely
protested the Department’s withholding assessment on June 2, 1993.

(Citations to record omitted.)

Upon review, the district court concluded that GFC was RFD's "successor” under § 77-2707
and its "transferee” under § 77-27,110 and was therefore liable for the use and withholding taxes
due from RFD. The district court's conclusion was based in part on its findings that "GFC acquired
the business of RFD,” which we understand to mean that RFD sold out its business to GFC, that
"RFD became a part of GFC and was cperated by GFC," that RFD sold its "stock of goods" to
GFC, that GFC ran RFD's business, and that slthough GFC had purchased 80 percent of RFD's
common stock on December 27, 1988, "GF C clearly did riot conduct itsalf merely as a stockholder”
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of RFD. The district court's specific factual findings are dstalled in the "Analysis" section below. Tﬁe
district court affirmed the Cammissioner's December 15, 1898, order. GFC appeals.

ASSIGNMENTS OF ERROR

GFC asserts that the district court erred in (1) determining that GFC was RFD's "successor”
pursuant to § 77-2707, (2) determining that GFC was RFD's "transferee” pursuant to § 77-27,110;
(3) determining that RFD sold out ita business and its stack of goods te GFC; and (4) determining
that GFC was liable for unpaid use and withholding taxes of RFD. Neither party addrasses or
chailenges the limits of liabllity under sither § 77-2707 or § 77-27,110, in regard to which the
Commissioner held that GFC's total liability was limited to the amount it paid te purchase RFD's
stock. Accordingly, we do net address this issue.

STANDARDS OF REVIEW

{1-3) A judgment or final order rendered by a district court in a judicial review pursuant to
trie Administrative Procedure Act may be reversed, vacatad, or modified by an appellate court for
errors appearing on the record. Big John's Billiards v. Balka, 2680 Neb. 702, 619 N.W.2d 444
{200Q0). When reviewing an order of a district court under the Administrative Procedure Act for
errors appearing on the record, the inquiry is whether the decislon conforms to the law, is
supported by competent evidence, and is neither arbitrary, capricious, nor unreasonable. /d. An
appellate court, in reviewing a district court jJudgment for errors appearing on the record, will not
substitute its factual findings for those of the district court where competent evidence supports
these findings. /.

[4.5] Whether a decision conforms fo law is by definition a question of law, in connection
with which an appellate court reaches a conclusion independent of that reached by the lower court.
Id. Statutory interpretation presents a question of law, In connection with which an appellate court
has an abligation to reach an independent conciusion irrespective of the decision made by the court
below. /d. ' ’

ANALYSIS

The Department assessed liability against GFC for the unpaid use taxes of RFD based on
§ 77-2707, which provides:

(1) If any person liable for any sales or use tax under the provisions of the Nebraska
Revenue Act of 1967 selis out his business or stock af goods or quits the business, his
successor or assign shall withhold sufficient of the purchase price to cover such amount
untii the former owrer produces a receipt from the Tax Commissioner showing that it has
been paid or a certificate stating that ne amount is due.

(2) If the purchaser of a business or stock of goods fziis to withhold a portion of the
purchase price as required, he shall become personally liable for the payment of the
amount required to be withheld by him to the extent of the purchase price, valuad in money.
Within sixty days after receiving a writtan request from the purchaser for a certificate, or
within sixty days from the date the former owner's records are made available for audit,
whichaver period expires later, the Tax Commissioner shall either issue the certificate or
mail notice to the purchaser at his address as it appears on the records of the Tax
Commissioner of the amount that must be paid as a condition of issulng the certificate.
Failure of the Tax Commissioner to mail the notice shall release the purchaser from any
further obligation to withhold a portion of the purchase price as provided in thia subsection.
The time within which the obligation of the successor may be enforced shali start to run at
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the time the fermer owner sells out his business or stack of goods or at the time that the
determination against the former owner becomes final, whichever event oceurs later.

The Department assessed liability against GFC for the unpaid withholding taxes of RFD
based on § 77-27,110(1), which provides:

The liability, at law or in equity, of a transferes of praperty of a taxpayer for any income tax,
addition to such tax, penalty or interest due the Tax Commissioner under the provisions of
the Nebraska Revenue Act of 1867, shall be assessed. paid and collected in the same
manner and subject to the same provisions and limitatioris as in the case of the tax to which
the liability relales. Transferee shall include donee, heir, legatee, devisee, distributes,
successor, and assignee,

[6.7} The liability for sales and use taxes addressed in § 77-2707 applies to "successors”
or "assigns.” Sae § 77-2707(1). We note that the broad category of "transferee” in the successar
income tax statute, § 77-27,11C, includes, inter alia, "successors” and "assignees." Both § 77-2707,
pertaining to sales and use tax, and § 77-27,110, pertaining to income tax, were enacted as part
of the Nebraska Revenue Act of 1867, A court will construe statutes relating to the same subject
matter together so as to maintain a consistent and sensible scheme. in ra Estate of Myers, 256
Neb. 817, 584 N.W.2d 563 (1999). Reading §§ 77-2707 and 77-27,110 together, we canclude that
one found to be a "successor” pursuant to § 77-2707 would logically be considered the kind of
"transferee” denominated “successor" under § 77-27,110. Accordingly, we may look to the sales
and use concepts applicable to a successer under § 77-2707 and comparable statutes elsewhers
to determine liability under both §§ 77-2707 and 77-27,110.

Wae have not previously had accasion to construe § 77-2707. However, other state courts
have Interpreted similar state statutes which impose liability for sales and use tax on successors.
Some states construe successor tax liability statutes broadly while others construe such statutes
strictly,

Thaose courts which have construed successor tax hiability statutes broadiy do 8o In order
to achieve the purpose of securing the collaction of tax due the state by imposing liability on a
successor, See Bates v. Director of Revenue, 691 S W 2d 273 (Mo. 1985) (purpose of successor
liability statutes is to secure coliection of taxes by imposing derivative liabiiity on purchasers of
business who are generally In better financial positicn to collect er pay tax); Bank of Commercs v.
Woaods, 585 S.W.2d 577 (Tenn. 1978} (clear intention of successor liabtiity statutes is to provide
that tax debt follows business, its assets or any partion of them and such statutes are broadly
construed in ordar not to jeopardize interest of public in ensuring collectability of taxes); T7i-
Financiai Corp. v. Depl. of Rev., 6 Wash. App. 637, 495 P.2d 690 (1972) (successor provisions
intanded to ensure collectability of taxes ramaining unpaid by taxpayer who quits, sells out,
exchanges, or ctherwise disposes of business or stock of goods); Annot., 65A.L.R.3d 1181 (1975).
Ses, also, Revenue Cabinet v. Triple R Food A Rama, 890 S.W.2d 638, 640 (Ky. App. 1894 (citing
Bates and Woods and stating interpretation of Kentucky law is consistent with that in Missouri and
Ternessee and is demanded by "public interest in collacting taxes"),

Those states which have construed successor liability statutes strictly 8o soin ordar o favor
the taxpayer, especially where the statutes seek to impose the tax liability of one person on
another. In re McKaaver, 169 Ariz, 312, 819 P.2d 482 (1991); Knudsen Dairy Products Co. v. State
8d. of Equalization, 12 Cal. App. 3d 47, 90 Cal. Rptr. 533 (1970) .

[8] 1t has also been suggested that neither a "broad” nor "strict” approach naed be adopted,
but, rather, the statute should be interpreted to effectuate intent as evidenced by the language of
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the statute. See, e.9., Sterling Title Co. of Taos v. Commissioner of Rev., 85 N.M. 279, 511 P.2d
785 (N M. App. 1973) (Sutin, J., specially concurring). We favor the approach articulated in the
concurrence in Sterling Title Co. of Taos, to the affact that we need not characterize the
interpretation of the successor tax liabllity siatutes as sither a “strict" or a "liberal” interpretation for
or againzt the taxpayer, but, rather, “{ojur duty is to construe the statute with a fair, unbiased and
reasonable interpretation, without favor to the taxpayer or the state, to the end that the legislative
intent is effectuatad and the pubiic interests to be subserved thereby furtherad.” 85 N.M. at 282,
511 P.2d at 768.

GFC argues that the district court erred in finding it to be RFD's successor bacause RFD
did not "sell out its business or stock of goods” to GFC or "quit the tusiness." See § 77-2707(1).
GFC arguas that it is not RFD's successor because RFD merely sold shares of its stock to GFC
and RFD continued In business after selling its stock to GFC. We do not find error by the district
court which found that RFD sold out its business to GFC, that RFD sold its stock of goods to GFC, .
and that "GFC did not conduct itself merely as a stockhoider or creditor of RFD'" and canéluded that
GFC was RFD's "successor.”

We note that the provisions of § 77-2707(1) imposing successor tax ilabillty apply when a
taxpayer “sells out his business or stock of goods or quits the business." The conditions for creating
a succesgor under § 77-2707 are stated In the disjunctive, and it is therefore not required that a
taxpayer sell out the business and the stock of goods and quit the business. Under the statute, the
district court could have properly conciuded on the record before it that GFC was RFD's successor
basad sclely on a finding supparted by competent evidence that RFD had sold out its business to
GFC and/or sold its stock of geods and/or quit the business

In reviewing the district court's datermination that GFC was RFD's successor, our inquiry
is whether the decision conforms to the law, is supported by competent evidence, and is neithar
arbitrary, capricious, nor unreasonable. See 8ig John's Billiards v. Balka, 260 Neb, 702, 619
N.W.2d 444 (2000). An appeliate court, in reviewing a district court judgment for errors appearirg
on the record, will not substitute its factual findings for thcse of the district court where competent
evidence supports those findings. i¢. The district courtin its order set forth its factual findings and
conclusions as follows:

From the time the bankruptsy ccurt entered the order on Septemver 6, 1989
approving tne "Post-Petition Loan Agreement” between RFD and GFC and the secured and
super-priority indebtedness, GFC assumed total contro! of RFD's operations. Robert
Gottsch and Brett Gottsch replaced RFD's directors. and, together with other GFC
personnel, replaced RFD's officers and management. GFC financed the aperation and
payroll obligations of RFD. GFC paid creditors of RFD. including an outsanding loan to
Mid-City Bank of Omaha on October 4, 1939, RFD was advertised as an affiliate of GFC.

RFD had very lit!le In tangible assets or goods. They included, primarily, office
furniture and machines, leased office space, a leased sateliite dish, broadsasting and
weather equipment and some movie tapes, almost all of which were encumbarad in one
way or another, with a nominal net value. Thare were very few customers purchasing
advertising, although the 2xIsting affiliate stations could be considered as customers. RFD's
enly significant "asset" was tha aclua! television broadcast going 1o the homes of its
viewers, the number of which is unknown.

The fact that GFC and RFD sharad board members, that Fobert Gottsch was
president of both corporations and that Robert was aclively invalved in the ananagement of
RFD do not, in and of themseives, establish that RFD sold its stock of goods to GFC:
however, taken as a whoie, the evidence does support such 2 finding.
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A strong indication of a sale of RFD's stock of goads to GFC Is the van purchased
by RFD in Septamber 1989 to haul equipment, the title to which was later transferred to
GFC. Another factor was GFC's advertising on RFD during the period of the Chapter 11
reorganization. Advertising time, which is comparable to customer lists and customer
goodwill and, as such, assets of a company, was one of RFD's few viable assets. Although
GFC used considerable advertlsing time, the record does not show tha: it made any
payments to RFD for this service.

Anoiher significant indication of GFC controling RFD's assats comes from the
decision to cease RFD's broadcasting. The notice to émpicyees advising them that RFD
was ceasing operations was by a letter dated April 23, 1990, on GFC letterhead, signed by
Robert Gottsch, as president of GFC. At the time of the letier, Robert Cottsch had two
avenues of authority available to him: the authority as the president of RFD to control all
operational aspects of RFD and the autherity as the president of GFC, a suparpriority lien
holder, There is no diractive from RFD's beard of directors to cease cperations, and, as
mentioned, the notice was from GFC. A ciosa reading of the April 23 letter provides
significant insight inlo Robert Gottsch's view of RFD. It was the view of a manager of the
business, not a mere stockholder or lienholder,

The letter's explanation of the clesing sounds like RFD's president is talking. it says
that the closing is the result of obtaining no new advertising or affiliate subscriptions. Robert
Gottsch does not say that the closing is because GFC has refused to loan any more money
ta RFD; rather, the closing is because RFD has remained unprofitable for eights [sic)
months, despite GFC's efforts. During his deposition, Rabert Gottsch said, "After eight
months and na sales, you have to close it down." This is the decision of a manager or
owner, not a supergriority lien holder,

The clearest way to establish that GFC took over RFD's stock of goods would be
evidence that GFC became title holder of RFD's tangible assets. Such evidence does not
exist; howaver, there is evidence that relates to that issue.

As previcusly noted, GFC acquired a security interest in certain of RFD's assets,
when it was assigned the promisscry note in favor of Mid-City Bank, in September of 1889.
In exchange for the assignment, GFC paid Mid-Cily Bank $150,000. Acquiring the
promissory note, at a discount, was a curious transaction by a suparpriority ien holder. it
appears that this was a purely voluntary act by GFC, since, under the terms of the stock
purchase warrant, GFC agreed to indemnify RFD emnployees or shareholders for any
amounts due Mid-City Bank for loans due on or before November 1, 1989, but was not
required to acquire the promisscry note.

Generally speaking, unless a creditor takes steps to operate or contrg! a business,
the creditor is not considered to be a successor with respect to the business. In the instant
case, RFD and GFC had an interconnected and complex relationship, bayond that of
creditor and debtor. The assigned promissory note from Mid-City Bank is just one example
of that relationshig.

It is clear that RFD became a part of GFC and was operated by GFC as a going
concern, GFC became the successor of RFD. GFC clearly did not conduct itself merely as
& stockholder or creditor of RFD - it acquired RF('s assets and ran the business of RFD.

In additior;, the court finds that GFC acquired the pusiness of RFD and was a
successor. Although GFC denies that it actuaily exercised tha stock purchase warrant, the
evidence does not aupport this. According to the warrant, GFC was to pay $56,610.96, on
or before November 1, 1989. As noted above, GFC issued a check in this amount, payable
to RFD, on December 27, 1989. Qbviously, the parties waived the time limitations of the
warrant. This check was deposited on January 3, 1890 with a RFD deposit slip that
contained the rotation "stock purchase." Additionally, GFC later represented to the
bankruptey court that it was a majority stackholder in the August 9, 1990 objection to
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disciosure statement filed by RFD. The court finds GFC did purchase 80 percent of RFD's
cermon stock on December 27, 1988,

This conclusion is congistent with the deposition testimony of [the} attorney who
represented RFD during the first seven months of 1989, who noted tne importance of the
80 percent ownership in order to file consclidated tax returns. This would allow losses of
RFD to be used to offset the income of GFC. Further, GFC's application to the FCC in
November of 1983 stated that Z3FC intended to purchase B0 percent of the stock of RFD.

We have reviewed the district court's judgment for erfors appearing on the racard. As a
result of that review, we determine that competent evidence supports the district court's factual
findings and we do not substitute our findings therefor. See Big John's Billiards v. Balka, 260 Neb.
702, 619 N.W.2d 444 (2000). We conclude that the district courl's factual findings support its
conclusion that GFC was RFD's “"successor and its "transferse " See §§ 77-2707 and 77-27,110.

Given the circumstances in this case, the district court reasonably found that RFD sold out
its business and stock cf goods to GFC and thal GFC "did not conduct itself merely as a
stockholder.” With respect to the stock, GFC's purchase of RFD stock was one part of a series of
steps by which GFC took over control of RFD's assets and business. Rather than purchasing
autstanding stock from existing shareholders, GFC purchased stock which was newly issued inan
amount equal to four times the then-existing sharas in order to create and give GFC an 80-percent
Interest in the resulting common stock of RFD. GFC did not merely acquire RFD stosk. On the
confrary, there was evigence that GFC and its management became actively involved in the
management and operation of RFD shortly before and subsequent to the stock purchase. Thare
was also evidence that RFD sought and gained approval from the FCC to transfer its license to
GFC and that title to a van purchased by RFD was transferred to GFC. The district court's
conclusion that GFC was RFD's "successor” is supported by competent evidence.,

GFC argues that its relationship to RFD was merely that of a shareholder and that a
sharenolder cannot become liable for the unpaid taxes of a corporation merely by purchasing stock
in the corparation. We are aware that ordinarily under corporate law, stockholders are not
petsonally liable for the debts of the corporation and that a stockhoider stands to lose what he, she,
or it has dedicated o the corporate enterprise and nothing more. See ServiceMaster Indus. v.
J.R.L. Enterprises, 223 Neb. 39, 388 N.W.2d 83 (15888). However, the determination of successor
tax liability under §§ 77-2707 and 77-27,110 is made pursuan: to Nebraska tax statutes, and our
anelysis is guidad by concepts in the area of tax law. In this regard, we note that as detailed mare
below, tax law makes cetain distinctions in situations in which a corporation, as d'stinguished from
an individual or other entity, owns or purchases a controlling interest in another corporation

In connection with GFC's stock ownership cf RFD, we observe that the 80-percent lavel of
stock ownership which GFC acquired is significant in various aspects of federal corporate tax taw.
For example, the Internai Revenue Code allows ¢orporations to file a consolidated tax return if a
common parent ca:poration directly owns stock possessing at laast 80 percent of the total voting
power and having a value at least equal to 80 percent of the tolal value of the stock of the
corparation. .R.C. §§ 1501 and 1504(a)(2) (1924). The §0-parcent requirement is also significant
in cetermining whether a corparation is part of a controlied group, see I.R.C. § 1563(a) (1994), and
a purchasing corporation may elect to have its purchase of another corporation's stock meeting the
80-percent requirement of § 1504(a)(2) traated as an asset acquisition rather than as a stock
purcnase, see |,R.C. § 238 (1994)

We do not intend to imply that federal corporate income tax law controls the interpretation
of the Nebraska sales and use tax and withholding statutes Nor do we intend to delineate a
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bright-line rule that a purchase of 80 percent or mare of a corporation's stock invariably makes the
purchaser the successor of that corporation under § 77-2707 or § 77-27,110 or that the purchase
of less than BO percent shields the purchaser from successor tax liabliity pursuant to § 77-2707 and
thus § 77-27,110. Instead, we abserve that the 80-percent feature in other areas of tax law
indicates a legislative determination inthoge areas that acquisition of 80 parcent or more of another
corporation's stock by @ purchaser corporation suggests control of one corporation by another.
Therefore, the fact that GFC purchased 80 parcent of RFD's stock tends to support the district
court's findings that "RFD became a part of GFC,” that GFC ran RFD's business, and, ultimately,
that RFD "scld out its business” to GFC. .

We agree with GFC that the mere purchase of stock in a corporation standing alone would
not ordinarily be sufficient to impose successor tax liabllity under § 77-2707 and thus § 77-27,110.
However, we determine that under the totality of the facts of this case, the district court's
datermination that GFC was a successor and transteree is supported by competent evidence and
was not arbitrary, capricious, or unreasonable.

As noted above, the record in this case shows that in addition to the 80-percent ownership,
RED's board of directors was replaced by GFC personnel, that RFD's officers were replaced by
GFC persennel, that GFC management operated RFD, and that RFD transferred or took steps to
transfer Its tangible and intangible assets to GFC. GFC's purchase of an 80-percent stock
ewnership when combined with other evidence that GFC took control of RFD's assets and the
management and operation of RFD's businass is competent evidence supporting the districtcourt's
finding that RFD sold out its business and stock of goads to GFC. The district court's conclusion
~at GFC. was a "successor” and a "transferee” for tax liability purposes under §§ 77-2707
and 77-27 110 was nhot error.

CONCLUSION

We datermine that the district court's findings that RFD sold out its business and stack of
goods to GFC and that GFC acquired the RFD business are supported by competent evidence.
The district court's conclusion that GFC was RFD's "successor” pursuant to § 77-2707 and RFD's
“transferee” pursuant to § 77-27.110 and therefore liable for unpaid use tax under § 77-2707 and
withholding tax under § 77-27,110, was not error. The order of the district court affirming the order
of the Commissiorer is, therefore, affimed. :

AFFIRMED.

CONNOGLLY, J., not participating.
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