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IN THE ÐISTRrcT counT OF LANCASTEñ COUNTY, NEBRAST.A

CENTRAL FARMEBS COOPERAT¡VE
NONSTOCK, a Nebraska Cooperative
Corporatiorr,

P€t¡t¡oner,

v3

THË NÉBRASKA DEPABTMENT
OF E¡\IVIRONIJIENTA,L OUALIW and
MIKE LINDER, Director,

Resgondents.

Case Number: Çt 0t-19F7
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The petiiioner¿ a Nebraska Cooperative Corporation, has filed a petition for

¡'e'ríew pursuant to the Adrninistratíve Procedu¡e Act, The petitioner seeks to have

th¡s çourt revîew a deterrnination made by the lJebraska Depaftment of Envlronmental

Quality ('Department') that cottsin of the petltioner's facllltles doe not qualiry as

polfution-cor,trol "facilities" unce¡ the Nebraska A¡r and Water pollution cont,.ol Tax

Hefund Act, Nee, Rev. Srnr. E 77-27,l4g et seq. (,,tìefund Act"). The Department has

demurred primarily on the grounds thai this coi.lrt has no jurisdiction cf this i.natter.

A leview of the Fefund Act clearly shows that the hearing on this tssue ls

bafore thÊ Êtatâ Tax Commissibner and any subsequent iudiciEi r€view is frorn lha

decisiorr of the Tax commissioner. sectíon 77-27,150 provideg that ,,[t]he Tax

Commissioner shall oller an applicant a hearing upon request of such applic.nt,"

Section 77'27,Î52 provldes for the "öpportuíìlty' for'a hearlng before the Tax

commissicner, section 7z-27,'rbB provices that.fal party eggrieved by.. . the
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refusô¡ to issue, . ' . of e poltution controt tax rcfund may appeal f¡om rhe finding and

order of the TatCo-mmíssjpner', and the eppeal shall be in accordance yyi:h the

Administrative Procedwe Act.' (Emphasis aclded),

It is clear that the Departrnent only makes re0ommendations to thg Tsx

Commiesioner who ls then charged with conductinç¡ the proceedings, including a

hearing, to detsrmine vvhether tho refund shouhJ be maCe, The Departrnsnl doee not

hcld hearings and, for this reason, there is no way lts determinatiÐns can be revie,ryed

under the Adrr,lnistration Frocedure Act,

lT lS oRDERED that the derr,ur¡'er q: sust¿ined. Tha petitioner is glven zt days

to file an arnended petitíon if it eiects to do sc, The respondenr Is gìven 14 days

ihereafte¡'to plead. lf the a,-nended petitlon fs not filed, this matter w¡ll be djsrníssed.

The motion of the respondent to extsnd tha t¡me with¡n r¡rhich to f¡le the record is

susta;ned.

Dated ,tuty r$ zool .
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