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IN THE DISTRICT COURT OF LANCASTER COUNTY, NEBRASKA

CENTRAL FARMERS COOPERATIVE
NONSTOCK, a Nebraska Cooperative
Corporation,

Case Number: CI 01-1957

Petitioner,
ORDER
vs.

THE NEBRASKA DEPARTMENT
OF ENVIRONMENTAL QUALITY znd
MIXE LINDER, Director,

SEST G glanes

JIL 2 6 200

STATE OF *ipacic .
Respondents. TATE OF resas

Tha petitioner, a Nebraska Cooperative Corporation, has filed a petition for
review pursvant to the Administrative Procedure Act, The petitioner seeks to have
this court review a determination made by the Nebraska Oepariment aof Environmental
Quality {*Department”) that certain cf the petitioner's facliitles dos not qualify as
poliution-control “facilities” unger the Nebraska Air and Water Poliution Control Tax
Refund Act, Nes. Rev. STAT. § 77-27,149 et s2q. ("Refund Act’}., The Department has
demurred primarily on the grounds that this court has no jurisdiction of this matter.

A review of the Refund Act clearly shows that the hearing on this Issue Is
before the state Tax Commissidner and any subsequent judicial review is from the
decision of the Tax Commissioner. Section 77-27,150 provides that '[tlhe Tax
Commissioner shall offer an applicant a hearing upon request of such applicant.”
Saction 77-27,152 provides for the “Opportunlty” for 'a hearing before the Tax

Commissioner, Section 77-27,153 provides that “[a] party aggrieved by . . . the
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refusal to issue, . . . of & pallution contral tax rafund may appeal from the finding ar‘Id
order of the Tax Commissioner, and the appeal shall be in accordance with the
Administrative Procedure Act.” {Emphasis added).

It is clear that the Department only makes recommendations to the Tax
Commisgioner who Is then charged with conducting the proceedings, including g
hear?ng, to determine whather the refund should be made, The Department does not
hold hearings and, for this reason, thare is no way its determinations can ba reviewed
under the Administration Procedure Act.

iT IS CRDERED that the demurrer bs sustained. The petitioner is glven 21 days
to file an amended petition if it elacts to do sc. The respondent Is given 14 days
thereafter to plead. If the amendec petitlon is not filed, this matter will be dismissed,
The moticn of the respondent to extand the time within which to file the record is

sustained.

Dated July‘é 2001,

BY THE COURT:

Strict Judge
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