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COX CABLE OF OMAHA V. NEBRASKA DEPT. OF REVENUE
NO. §-§7-083 - filed May 8, 1988.

1. Statutes: Appeal and Error. Statutory interpratation presents questione of law, in mnnMon
with which an appellate court has an obligation to reach an Independent conclusion Irrespective of
the declsion made by the court below. .

2. Adminlstrative Law: Statutes: Legislature. Although construction of a statute by a department
charged with enforcing It i§ not contralling, considerable weight will be given to such a construetion,
particularly when the Legislature has not taken any action to change such interpretation.

\
3, Statutas. Where words of a statute are plain and unambiguous, no Interpretation ls needed to
ascertain their meaning. .

4. Statutes: Legislature: Intent. In construing a statute, a court must determine and give efiect
10 the purpose and intent of the Legislature as ascertained from the sntire language of the statute
considered it its plain, ordinary, and popular sense,

5. ‘ : . When considering a series or collection of statutes pertaining to a certain
subject matter which are In pari materia, they may ba conjunctively considered and construed to
determine the intent of the Legislature, so that different provigions of the act are conslstent and
sansible.
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WHITE, C.J., CAPORALE, WRIGHT, CONNOLLY, GERRARD, STEPHAN, and McCoORMACK, JJ.

STEPHAN, J. -

On June 30, 1882, the Nebraska Department of Revenue (Departmant) issued & notice of
deficiency determination to Cox Cable of Omaha, Inc. (Cox), for sales and consumer's use tax for
the period from May 1, 1988, through May 81, 1891, Cox filed a timely petition for redetermination
contesting portions of the deficiency determination. On December 13, 1894, M. Barri Balka, the
Tax Commissioner of the State of Nebraska, issued an order sustaining the Department's
deficiency determination and dismissing Cox's petition for redetermination. Cox appealed, and the
district court for Lancaster County reversed the Tax Commissioner's order. The Department and
the Tax Commisaioner now appeal tha district court's order to this court. We conclude that the Tax
Commissioner corractly construed the applicable statutory provisions governing the assessment
of the use tax and, therefore, reverse the judgment of the district court and remand the cause with
directions to affirm the order of the Tax Commissionar.

FACTS

Cox Is licensed by the Federal Communications Commisslon and is authorized by the city

of Omaha to operate a franchise providing community antenna television service (cable telavislon)
in the Omaha metropolitan area. Cox's cable television programming emanates from gatellite
dishes and antennas and is distributed through fiber optics and coaxial cable to a distribution plant.
In order for a subscriber to recsiva cable service, Cox must install a *house drop” connecting the
distribution plant to the subscriber's house. The installation of a house drop requires tha use of
personal property such as coaxial cable, fittings, rubber boots, and tape, as well as rods, wires,
straps, and blocks used for grounding.

Cox employees install some of the housa drops, but Cox also hires independent contractors
to perform installations during peak volume periods. These contractors are not themselves
licensed to provide cable television services; however, regardless of whethar a Cox employee or
an independant contractor inatalls the house drop, the work performed ie identical. Cox provides
the materials used in the installations and pays sales tax on them., Cox compensates the
contractors on a piece-rate basis for each type of installation performed.

Cable subscribers are assessed a standard installation charge when their servica is
initlated: howaver, the installation charge bears little relationship to the actual cost Cox incurs In
installing the service. This ls due, in part, to the variance in the amount of work required to install -
the service. For instance, some homes already have a house drop because & prior or current
owner subscribed to cable and then disconnected the service, In thesa cases, very little work s

 required to reinatall the service, and Cox pays less for the installation. However, If an entire house
drop must be Installed at a location, the contractor will receive more compensation. In addition,
Cox sometimes reduces or waives new subscribers' Instaliation charge as a marketing stratagy,
further reducing the correlation between the installation charge and the actual cost of installation.

In a letter dated June 30, 1992, the Dapariment Issued Cox a notice of deficlency
datermination for sales and consumers usa tax for the period from May 1, 1888, through May 31, -
1991. Cox filed a timely petition for redstermination protesting the deficiency datarmination.
Specifically, Cox protested the portion of the deficiency determination holding that the charges Cox -
paid to Independent contractors for tha Installation of tangible personal property in conjunction with
furnishing cable television services were subject to consumer's use tax. -

On Dacember 13, 1994, the Tax Commissloner lssued an order sustaining the ..~ -~
Department's deficiency determination and dismissing Cox's petition for redetermination. Cox ...
appealed the Tax Commissionar's dacision to the district court for Lancastar County, which .
reversed the daclsion based upon ita finding that cable television instaliation sarvices are subject -
to the use tax only when performed by the antity which furnishes the actual cable service pursuant
to a franchige or permit granted by a county, city, or viilags. The Department and the Tax -
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Commissioner appealed from this order, and we moved the case to our dockét on our motion,
pursuant to our authority to regulate the dockets of the Nebraska Court of Appeals and this cour,

ASSIGNMENT OF ERROR
The Department and the Tax Commissloner assart that the district court erred in holding
that charges palid by Cox to independent contractors for the connection and installation of cable
talavision services provided by Cox were not subject to use tax, '

STANDARD OF REVIEW
Statutory Interpretation presents questions of law, in connection with which an appallate
court has an obligation to reach an indepandant conclusion irrespective of the decision made by
the court below. PLPSO v. Faplllion/LaVista School Dist,, 252 Neb. 308, 5562 N.W.2d 335 (1887);
Snipes v. Sperry Vickers, 251 Neb. 415, 557 N.W.2d 662 (1887).

ANALYSIS
To determine whether Cox is obligated to pay a consumer's use tax on amounts which It
paid to third-party contractors, we must apply the following statute, which was in effect during the
audit period:
(1) There is hereby imposed a tax of two percent upon . . . the gross receipts of
every person.engaged . . . 8s a community antenna television service operator or any
person involved In the connacting and installing of tha services defined in subdivision (4)(b)
. . (V) of section 77-2702.. . ..

(2) A use tax is hereby imposed . . . on any transaction the gross receipts of which
are subject to tax under subsection (1) of this section . . . for storage, use, or other
consumption in this state at the rate set as provided in subsection (1) of this aection on the
sales price of the property . . .. . -

Nab. Rev. Stat, § 77-2703 (Reissue 1880). Subsection (2)(a) of § 77-2703 states that if & taxpayer -
pays sales tax on & transaction, his or her liability for use tax is extinguished. Thus, § 77-2703(1)
imposes a sales tax on the gross recelpts of certain transactions, including the installation of cable
television, while § 77-2703(2) imposes an equivalent use tax on the gross receipts of transactions
that are not subject to sales tax. In the presant case, the Departmant asseits that Cox Is liable for
use taxes under § 77-2703(2). However, becausa the use tax described in § 77-2703(2) Is defined
by reference to the sales tax described in § 77-2703(1), it is necessary to refer to § 77-2708(1) In -
construing the use tax provisions at issue In this case. ’ oy
Neb. Rev. Stat. § 77-2702(4)(b) (Cum. Supp. 1988) s also relevant to the present case. o
The statute In effect during the relevant period provided in pettinant part: <

(b) Grosa receipts of every person engaged . . . a8 a community antenna television
service operator or any person Involved in the connecting and installing of services defined
in subdivision (4)(b) . . . (iv) of this section shall mean:

. (Iv) In the furnishing of community antenna television service, the gross income
received from the furnishing of such community antenna television service as regulated - .
under sectiona 18-2201 to 18-2205. 2
Gross recaipts shall also mean gross Income raceived from the provision, -
installation, construction, servicing, or removal of tangible persanal property used In = -~ -
conjunction with the furnishing, Installing, or connecting of . . . community antenna .
televislon service specified in subdivision (4)(b)(Iv) of this section. L
§ 77-2702(4). An amendment to this statute In 1888 added the term "or 23-383 to 23-388" -
immediately following the reference to *sactions 18-2201 to 18-2205." See § 77-2702(4)(b)(v)
(Relssue 1990). Neb. Rev, Stat. §§ 23-383 to 23-388 (Reissue 1997) govern the regulation of -
cable television sarvice by countles, while Neb, Rev. Stat. §§ 18-2201 to 18-2205 (Relssue 18997) -~
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.govem the regulation of such services by cities and villages. These statutes make It unlawful for
any person not holding a permit or franchise to construct, install, operate, or maintain a cable
television service. See §§ 18-2202 and 23-384.

Since 1988, when the Legislature amended § 77-2703 to tax cable television services and
the installation of cable telavision, tha Department has construed § 77-2703 to mean that charges
for installing or connecting cable telavision services are taxable to the consumer of the services,
including any party who contracts to have such services performed by another. Although
construction of a statute by a department.charged with enforcing it is not controliing, considerable
weight will be given to such a construction, particularly when the Legislature has not taken any
action to change such an interpretation, Metropolitan Utilitles Dist. v. Balka, 252 Neb, 172, 560

N.W.2d 795 (1997). See,.also, Monahan v. School Dist. No. 1, 229 Neb. 139, 425 N.W.2d 824 -

(1988).

While we afford a degree of deference to the Department's construction of the applicable
statutes, we are also guided by our own well-astablished principles of statutory construction.
Where words of a statute are plain and unambiguous, no interpretation is needed to ascertain their
meaning. Kellogg Company v. Herrington, 216 Neb, 138, 343 N.W.2d 326 (1984), In construing
a statute, a court must determine and give effect to tha purpose and intent of the Legislature as
ascertained from the entire language of the statute considered it its plain, ordinary, and popular
sense. In re Estata of Nuesch, 252 Neb. 610, 567 N\W.2d 113 (16887); Southeast Rur. Vol. Fire
Dept. v. Neb. Dept. of Rev., 251 Neb, 852, 560 N.W.2d 4386 (1997); Bess v. Fillmora Cty. Sch. Dist.
No, 19, 251 Neb. 668, 559 N.W.2d 448 (1997). In addition, when considering a serles or collection
of statutes pertaining to a certain subject matter which are in pari materia, they may be
conjunctively considered and construed to determine the intent of the Legislature, so that ditferent
provislons of the act are conslstent and sensible. In re Intersst of Powers, 242 Neb. 19, 483
N.W.2d 166 (1982).

It is undisputed that the services performed by independent contractors in connecting and
installing house drops are in all material respects identical to the services performed by Cox

employees when they connect and install house drops and that the independent contractors are -

not themselves authorized to provide cable television services. We agree with the finding of the
district court that "[tlhe independent contractors . . . are clearly involved in connacting the wires
used to carry the cable television transmission to the consumer's telavision set and racaive income
from such Involvement” Howaver, we disagree with the district court's determination that
§ 77-2703(1) "clearly applies only to persons that are involved in the installation of cable services

_as a franchised entity."

The tax imposed by § 77-2703(1) Is on the gross receipts of cable telavision sandca“
operators “or any person involved in the connecting and installing” of regulated television services. o

Section 77-2703(1) clearly reflects an Intent to tax not only the receipts of cable television service

operators, but also the receipts of parsons who are not franchised entities but parform services
involving the connection and installation of regulated television services. Similarly,

§ 77-2702(4)(b)(iv) defines "gross recelpts® to Include not only gross Income from furnishing

regulated cable television service, but alsa gross Income from the installation and construction of .
tangible personal property "used in conjunction with" the installation or connection of regulated
cable television services. If the Legislature had Iintended to tax only the gross receipts attributable -

to connection and Installation services performed by the holder of a franchise or parmit, It could

have so stated. The Legislature's use of broader language reflects that it intended the scope of

the tax to extend bayond the recelpts of the franchised entity to other persons or entities who derive
revenue from perorming services which Involve the "installing” or “connecting" of regulated . .
television services. Therefore, we hold that the tax imposed by § 77-2703 extends {o the = -
Independent contractors' gross receipts derived from services which they performed In Installing -

house drops pursuant to their contractual agreements with Cox,

This statutory construction does nat conflict with the regulatory statutes prohibiting the
installation of cable television services by persons not holding & franchise or permit to provide cable
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television services. See §§ 18-2202 and 23-384. Whether it utilizes Its own employees or
Indepandent contractors, Cox retains the ovarall responsibility for the installation of house drops.
When Cox elects to use independent contractors, the independent contractors are required to
perform the installation services in conformity with Cox's guidelines and standards in order to
recaive payment. When such contractors provide these services, they become *involved" In the
connection and Installation of regulated television services, and their gross receipts from such
involvement bacome subject to the use tax which Cox, as the consumer of their services, becomes
liable to pay. .

' We are not persuaded by Cox's argument that the amounts which it pays to contractors who
connect and install house drops are not subject to use tax because Cox cannot directly pass such
amounts on to consumers,, As noted above, we construe the applicable statutes as imposing a tax
on any transaction invoiving the use of personal property in the connection and installation of
regulated cable television service, including both services provided by the franchised entity and
services provided by one who contracts with the franchised entity to provide sueh services. Under
this statutory scheme, the extent to which the franchised entity may be able to recover use taxes
paid on contracted servicas by passing the taxes on to its subscribars is irrelevant to the issue-of
whether the usa tax can be imposed.

Based upon our holding in T-V Transmission v. County Bd. of Equal., 215 Neb. 363, 338
N.W.2d 752 (1883), Cox argues that cable television wires and house drops are fixturas rather than
1angible personal property and that the Legislature "did not intend Neb, Rev. Stat. § 77-2702(b) to
apply to the labor costs involved in the installation of fixtures.” Brief for appellee at 17, In T-V
Trahsmission, we held that for purposes of property tax assessment, installed house drops for
cable telavision transmission constituted fixtures to the realty and not tangible personal property
upon which an entity providing cable television service could be taxed, This decision has no
application to the Issue before us in this case, which is whather the use tax applies to the amounts
which Cox pays to independent contractors for utilizing cable, wires, clips, and other personal
property to connect Cox's cable television distribution system to the homes of its subsacribers.

In summary, we conclude that the amounts which Cox paid during the period from May 1,
1988, to May 1, 1891, to Independent contractors for the Instailation and connaction of house drops
are subject to the consumer's use tax. Therefore, we reverse the judgment of the district court and

remand the cause with directions to affirm the order of the Tax Commissionar.
REVERSED AND REMANDED WITH DIRECTIONS.
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