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DEPT. OF JUSÎICE

ilAY 2 2 l?9N5 THE DrsrRrcr corrRT oF LÀN.ASTER couNry, NEBRASKA

STATE OF NEBRASIO

ITMTHUN TRUCKTNG, IITSCONSIN
EXPRESS LINES, and SOUTHWEST
MOTOR FREIGHT,

Docket 513, Page 274.
Petitioners,

vs. ORDER

M. BERRI BALKÀ, .TAX COMMISSIONER
OF THE NEBRASKA DEPARTMENT OF
REVENUE and STATE OF NEBRÀSKA,

Respondents.

This appeal came on for hearing on January 4, 1995. L. Jay

Bartel was present for the Respondents. Margaret E. sÈine....¡¡as

present fot he Petitioner. The Court finds and orders as

follows:

This is an appeal from a decision of the Nebraska DepartmenË

of Revenue [the Department] rendered on Aprir 20, Lgg4, denying

the Petitioners' craim for a tax refund for fuel consumed. for
non-highway use for various tax periods from 1989 through 1991.

The tax at issue is imposed pursuant to Neb. Rev. stat. S 66-4oL

et. seq. (Reissue t-990) (currently found at Neb. Rev. stat. S 66-

482 et. seq. (Cun. Supp. 1994) ). The court's review is conducted

"without a jury de novo on the record of the agency. " Neb. Rev.

Stat. S 84-eL7 (5) (a) .

On Novem.ber t6, L992, the Department, without a hearing,

issued DeniaÌs of Refund Claims of: (1) Wisconsin Express Lines,
Inc. for the first quarter of 1989 through the third. quarter of
1991 ì (2) southwest Motor Freight, rnc. for the first quarter of

,(
l

)

)
)
)

)
)
)

)

)
)
)

)
)



1989 through the fourth quarter of 1991,'and (3) Umthun Trucking
for ttre third and fourth quarters of 1989 [hereinafter
Petitionersl. On October L2, 1993, the Honorable paul D.

Merritt , Jt. , remanded the appeal of these claims to the
DepartmenÈ for the purpose of conducting a hearing on the claims.
The Pet,itioners' clairns vrere consolidated by Order of the HearinE

Officer on December 7, 1993. AlL ¡iarties agreed to bifurcate the

issues, with the legal issue being decided prior to the factual
issue.

PeÈitioners are interstate trucking companies who Èravel in
Nebraska, and are therefore subject to Nebraska's motor fuel tax
laws. PetiÈioners seek a refund/credit of taxes paid on fuel
which was not used to proper vehicres on the highway, but rather
was consumed during idle time (the engine is left running while
the truck is off-duty, out of service, parked on private property
for loading or unloading and rest or meal breaks) and for
climatic control purposes. All claims v/ere denied by the
Department after it determined that the taxable event, for fuel
tax riability is the consumption of motor fuels by quatified
motor vehicles operating in the stat,e of Nebraska computed based

on the total number of gallons of each kind of fueÌ consumed..

DISCUSSTON

The Nebraska motor vehicle fuel tax is irnposed upon the
receiving, importing, producing, refining, manufact,uring,

cornpounding, or blending of motor vehicle fuels in the state of
Nebraska for use, distribution, sale, or delivery in this staÈe.
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Motor vehicle fuel is defined, in partr âs

Neb.

.alI products and fuel commonly or conmercially
known as gasoline, including casing head or natural
qasoline, benzol, naphtha, and benzine with an initial
boiling point under two hundred degrees Fahrenheit,.
. and shall include any other liquid and such other
volatile and inflammable liquids as may be produced,
compounded, or used for Èhe purpose of or as may be
used for operating or propelling motor vehicles, .
Rev. Stat. S 66-4OL(2) (Reissue 1990).

The tax on motor vehicle fuel is imposed upon among others,

users of motor vehicle fuel pursuant to Neb. Rev. Stat. S 66-428

(Reissue 1990) and motor vehicle fuel brought into this state in
the fuel supply tanks of a vehicle with more than two axles,

except one registered as a farm truck, to be used in the

operati-on of the vehicle in this staÈe. Neb. Rev. Stat. S 66-

410.01- (Reissue l-99O) .

Additionally, a special fuel tax exists pursuant to Chapter

66, Article 6 of the Nebraska Revj-sed Statutes. This Àrticle is
intended to supplernent the provisions of Chapter 66, Article 4,

by imposing a tax upon any fuel not taxed pursuant to Article 4

which is received, delivered, or placed into the fuel Èanks of
motor vehicles in the State of Nebraska. Special fuels include

diesel, propane, butane, and other combustible products used by

motor vehicles, however, it does not include motor vehicle fuel
as that tern is defined in Neb. Rev. Stat. S 66-4OL(2).

Neb. Rev. Stat. S 66-410.01 to S 66-410.05 and S 66-419.01

provides an additional method of collecting motor vehicle fuel
taxes by irnposing a tax upon motor vehicle operators commensurate

with their operations on Nebraska highr¡rays. Neb. Rev. Stat. S 66-
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410-01 (Reissue 1990). S 66-4]-0.02 requires a person to obtain a

permit or arrange for payment of Nebraska motor vehicl_e fuel
taxes on fuel consumed in Nebraska any fuer used in Èhe suppry
tanks of buses, truck-tractors, ot trucks with more than two

axles. Farm trucks are exempt frorn this provision. Tax liability
is assessed under these sections based on Èhe total nunber of
galrons of fuel consumed in Nebraska. Neb. Rev. stat. s 66-

4LO.04.

Further, Nebraska has been a member of the InÈernational
Fuel Tax Àgreement trFTAl since January L, 1990. pursuant to
IFTA' the Tax Cornmissioner is authorized to participate in fuel
tax agreements with other participating states in order u. . .to
permit the administration, corlection, and "rrror""^ent of each

state's motor fuer taxes by the base state." Neb. Rev. stat. s

66-L4OL et. seq. (Reissue 1990).

Petitioners first clairn that fuel consuned for non-highway

use purposes is excluded from taxation pursuant to Neb. Rev.

stat,. S 66-4L0.01 which defines the purpose of s 66-4t-0.01 to
s 66-410.05 and s 66-418.01 as being to collect fuel_ taxes
conmensurate with a motor vehicle operatorrs operations on

Nebraska highways.

when construing a statute, "all parts of an act relating to
the same subjecÈ sharl be considered together, and not each by
itself . " sÈate v. Jennincrs, Lgs Neb. 434, 43g, 238 N.l{.2d, 477,
481 (1976). with this in nind, the court considers the
provisions relating to motor vehicle fuel as a whole and. finds
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that there is no exclusion for fuel consumed in Nebraska for non-
highway use. First, g 66-4LO.O2 provides:

No person shalr. bring into this state in the fuelsuppry tanks. .anv motor vehicre fuel or special fuelto be used in the operat.ion of the vetric:-e iñ tnisstate unless he or she has purchased a trip pernit. .
. or oaid or rnade arrangemenLs in advanc" witir the Taxcommissioner for payment of Nebraska motor vehicre fueltaxes or . special fuel taxes on the garronage consumeriin operating the vehicle in this staÉe. ¡nnfhasisaddedl .

Neb. Rev. Stat. $ 66-410.03(2) further provides in relevant part:
The horder of a perrnit under this section shalr havethe privilege of bringing into this state in the fuersupply tanks of motor vehicles anv amounÈ of rnotorvehicre fuel or special fuel to be used in theoperation of the vehicles ana @e shallpay Nebraska motor vehicLe fuer or speciar rueÍ taxes.
IEnphasis added].

Neb. Rev. Stat. S 66-410.04 sets forth the method of computation
of tax l-iability as follows:

Tax liability under sections 66-41_0.01 to 66-410.05 and66-418 - 01 shall be computed on the total number of
ia1

dedl .

s 66-410.04 further provides that reports and tax payment

may be required covering "actual operation and fuel consumption
in Nebraska" or *on a basis of their average consumption of fuel
in Nebraska determined by taking that proportion of the total
gallons consumed everywhere in these vehicles that their nileage
in Nebraska is to their totar rnileage everywhere.'

when the provisions are read as a whole, there is nothing to
support Petitioners' craim that the Legisrature intended to
exclude from tax liability fuel used when a vehicle is idle. on
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the contrary, statutory ranguage makes it crear that a tax is to
be assessed upon any motor vetricle fuel used to operate a vehicle
in this state based on the total number of gallons consumed. The

very basis of computation provided by the Legislature omiÈs any
consideration of idle time as it requires tax liabirity to be

determined based on an operator's actual operation and fuei
consumption iir ¡tebraska or on the basis of average consumption of
fuel in Nebraska.

Petitioners further assert that even if fue.t- used for non-
highway purposes is not excluded from motor vehicle taxation,
that it ís exempt pursuant Èo Neb. Rev. stat. S 66-4sz which
states in rel_evant part:

Every recipient of a perrnit, âs aescri¡ea in section66-449, shalr be regarded as purchaser and crairnant ifhe or she has paid for any one purchase the excise taxto a distributor upon forÈy or more garlons of gasolineor motor vehicre fuer, which gasolinã or ¡notor vehicrefuel was or is to be g:?d sorery and excrusivery bysuch person for properling or oþerating a stationarygas eng,ine, tractor, combine, or machiñery used sotälyfor agricultural, quarrying, or industriai prrrpose*ç .inthe state or for some purpose not invorving- thä use ofany highways in this statã.
It is well- settled that tax exernptions are to be strictly

construed and not extended by construction. Nebraska State Bar
Foundation v. Lancaster countv Bd. of Egualization, 237 Neb. L,
4, 465 N.w.2d 111, 114 (r-991) . strictly construing the ranguage
in s 66-452, this court finds that the phrase *or for some

purpose not invoLving the use of any highv/ays in this state"
appries only to those items listed: A stationary gas engine,
tractor, combine or machinery. As the statutory ranguage points
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out, arl of these items are typicarly used for agricultural,
quarrying, or industrial purposes. The additionar non-highway

use clause appears intended to provide a catchall for these types

of equiprnent in the event that they are not used soleÌy for
agriculturar, quarryirg, or industriar purposes. Therefore, this
court finds that non-highway fuel consumed by trucking companies

is neither excluded from coverage of the motor vehicle use tax
nor exempt.

Although the DepartmenÈ argues that Petitioners are users of
special fuel by virtue of Èheir use of diesel fuel and proceeds

to state why the exernption provided in Neb. Rev. stat. s 66-

605.06 (cum. supp. 1992) does not apply to petitioners, Èhis

argument is irrelevant because S 66-605. 06 i.= an effective date
of January !, L992. Prior to this effective date, Do simitar
provision exists which could provide an exemption for
Petitioners. Therefore, regardless of whether Petitioners come

within Article 4 or Article 6 of Chapter 66, they come within ¡ro

provision exempting thern from motor vehicle fuel taxes imposed.

upon fuel consurned for non-highway purposes.

Last, Petitioners arque that Articre rrr(À) of IFTA supports
their argument in that it states: "For purposes of this
Àgreement, the taxable event is the consumption of rnotor fuels
used in the propul-sion of quaÌified motor vehicres, except fuel
consumed which is exenpt from taxation by a jurisdiction. " Based

on this language, Petitioners argue that fuel which is consumed

when a vehicre is idle is not subject to tax since it is not
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consumed to proper a vehicre. Petitioners' cIaim, however, is
without merit because it ignores the statutory purpose of rFTA

set forth at Neb. Rev. Stat. S 66-L4O2 (Reissue 1990):

It is the purpose of the Interstate Motor Carriers Base
State Fuel Tax Compact Act to sinplify the motor fuel
tax licensing, bonding, reporting, and remittance
requirements imposed on motor carriers involved in
interstate commerce by authorizing the Tax Commissioner
to participate in cooperative fuel tax agreements with
another state or states to pernit the ad¡ninistration,
coll-ection, and enforcement of each state's motor fuel
taxes by the base state.
IFTÀ does not change the amount of tax i:npoSe-d nor the

method of computation for said tax. rn contrast, the amount of
tax iurposed pursuant to any agreement continues to be determined.

by Chapter 66, articles 4 and 6. See Neb. Rev. Stat. g 66-1405

(Reissue 1990). As pointed out by the Department, cl-earry, the
legislative authorization to participate in fuel agreements with
other jurisdictions is linited Èo the adninistration, reporting,
and collection of the fuel tax. Such authority does not extend to
assessing a tax which is inconsistent with motor fuel tax laws

promulgated by the Legislature.

THEREFORE, the decision of the Department is affirmed.

ENTERED this /( a"y of May, 199s.

BY THIS COURI:

D s ct

Margaret E. Stine, attorney for petitioners
L. Jay Bartel, attorney for Respondents
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