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OMAHA PUB. POWER DIST. V. NEBRASKA DEPT. OF RE\rENUE

NO. S-93-l-l-00 - f íled September 8, 1995.

1. Statutes: Appeal and Error. Statutory interpretation is a

matter of law in connection with which an appellate court has an

obligation to reach an independent, correct conclusion irrespective

of the determination made by the court below'

2. Statutes: Taxatíon. Tax exemption provisions are strictly

construed, and their operation Will not be extended by

construction. property which is claimed to be exempt must clearly

come within the provision grantíng exemption from taxation.

3. Statutes: Taxation: Proof. Since a statute conferring an

exemption from taxation is strictly construed, one claiming an

exemption from taxation of the claimant or the claimant's property

musL establish entitlement to the exemption.

4. Statutes. A statute is open for construction when the language

used requires interpretation or may reasonably be considered

ambiguous.

5. Statutes: Legislature: Intent. The interpretation of a

statute requires the court to determine and give effect to the

purpose and intent of the Legíslature as ascertained from the

entire language of the statute considered in its pIain, ordinary,

and popular sense. Effect must be given, if possible, to all the

several parts of a statute.

6. : 
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To ascertain the intent of the

Legislature, a court may examine the legislative history of the act

in question.



7. Adminístrative Law: Statutes. Although construction of a

statute by a department charged with enforcing it is not

controlling, considerable weight will be given to such a

construction, particularly when the l-,egislature has failed to take

any action to change such an interpretation-

8. Administrative Law. Agency regulations properly adopted and

filed with the Secretary of State of Nebraska have the effect of

statutory law.

9. Administrative Law: Appeal and Error. Deference is accorded

to an agency's interpretation of its own regulations unless plainly

erroneous or inconsistent.

l-0. Statutes. Effect must be given, if possible, to all the

Several parts of a Statute; no Sentence, clause, oT word should be

rejected as meaningless or superfluous if it can be avoided.

11. In construing a statute, a court must look to the

statute's purpose and give to the statute a reasonable construction

which best achieves that purpose, rather than a construction which

would defeat it.

1,2. Statutes: Legislature: Intent. The components of a series

or collection of statutes pertaining to a certaj-n subject matter

may be conjunctively considered and construed to determine the

intent of the Legislature so that different provisions of an act

are consistent, harmonious, and sensible.



White, C.J., Capora]e, Fahrnbruch, Lanphier, Wright, and

Conno1ly, JJ.

WRIGHT',I.

Omaha Public Power District (OPPD) and Nebraska Public Power

District (NPPD) filed claims for tax credits under the Employment

Expansion and Investment Incentive Act (the Act). The state Tax

Commissioner (Commissioner) denied the claims. On appeal, the

district court for l-,ancaster County reversed the orders of the

Commissioner and remanded the matters for a determination of the

amount of credits, if ârry, to which OPPD and NPPD might be

entitled. The Commissioner and the Department of Revenue

(Department) appeal.

SCOPE OF REVTEW

Statutory interpretation is a matter of law in connection with

which an appellate court has an obligation to reach an independent,

correct conclusion irrespective of the determination made by the

court below. Vervaecke v. State, 247 Neb. 707, 529 N.W.2d 779

(l-995); State ex rel. Perkins Ctv. v. County Superintendent, 247

Neb. 573, 528 N.V'I.2d 340 (1995); In re Application of Citv of Grand

Island, 247 Neb . 446, 527 N.Vü.2d 864 (1995) .

Tax exemption provisions are strictly construed, and their

operation will not be extended by construction. Property which is

claimed to be exempt must clearly come within the provision

granting exemption from taxation. Nebraska State Bar Found. v.

Lancaster Cty. Bd. of Equa1. , 237 Neb. 1, 465 N.W.2d 1-1-l- (f ggf ) ;

Tnâ.i =n TJ.i 'l 1 c ñnnm frh ainrrnÈrr Ef¡l at Éanrr¡'l , 226 Neb. 510, 4]-2

N.W.2d 45g (t987) ¡ Bethphaqe Com. Servs. v. Countv Board, 22I Neb.

886, 381 N.W.2d ]-66 (1985). Since a statute conferring an
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exemptíon from taxation ís strictly construed, one claiming an

exemption from taxation of the claimant or the claimant's property

must establish entitl-ement to the exemption. Nebraska State Bar

Found. v . I-,ancaster Ctv. Bd. of Equal . , supra; Nucor Stee1 v.

Leuenberqer, 233 Neb. 863, 448 N.W.2d 909 (1989). See Bethphaqe

Com. Servs. v. Countv Board, supra.

FACTS

The basic facts in this case are not in dispute. OPPD and

NPPD (colIectiveIy referred to as rrthe utilities") are political

subdivisions of the State of Nebraska. The utilities were created

and operate by virtue of chapter 70, articl-e 6, of the Nebraska

Revised Statutes, each providing electrical power within its

chartered territory.

NPPD operates an electrical utility system and generates,

transmits, distributes, and sel1s el-ectricíty within its chartered

territory, which comprises 86 of Nebraska's 93 counties and

portions of 5 other counties. NPPD pays Nebraska sales and use

taxes upon taxable products and services it purchases. During

t-989, NPPD increased the number of employees in its business by 46

new fuIl-time employees, as determined in accordance with Neb. Rev.

Stat. S 77-27,7-90 (Reissue l-990) , and increased its capital

investment in Nebraska by ç33,778,9L5, as determined in accordance

with Neb. Rev. Stat. S 77-27,7-9! (Reissue 1990) . Pursuant to the

Act, Neb. Rev. Stat. SS 77-27,!87 Lo'7'7-27,]-96 (Reissue l-990), NPPD

filed a claim for tax credits in the amount of $51-9,000 for taxes

paid during 1-990.

OPPD was chartered for the purpose of generating,

distributing, and selling electricity to consumers in a 1-3-county
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area in eastern Nebraska. In l-989, OPPD increased its averagie

number of employees by l-63 full-time employees and increased its

qualified investment by $l-25 ¡2!9,587.81-. In 1-990, OPPD increased

its employees by Sl- full-time employees and increased its qualified

investment, by $85, 3 74,048 . 90 . In 1-99L, OPPD increased its

employees by 37 full-time employees and increased its qualified

investment by $78,039,515.95. Based upon these increases in

employees and capital investment, OPPD filed a claim for refund of

sales and use taxes paid during L990, 199L, and L992 in the amount

of ç4,268, 500.

M. Berri Balka is the Commissioner, and the Department is an

agency of the state created pursuant to Neb. Rev. Stat. S 77-360

(Reissue 1990) . The DepartmenÈ contested the utilities' claims,

asserting that their activities involved the generation and

distribirtion of electricity and, therefore, did not constítute the

',manufacturetr of "tangible personal propertyrr under the ACt and

that the generation and distribution of electricity is not a

"qualifying business" under the Act. The Department also contested

the claims on the basis that the utilities improperly calculated

credits claimed due on a statewide basis. The Department argued

that because the utilitíes' business operations are conducted in

multiple locations, they do not constitute a single business

location for purposes of computing credits in accordance with the

Act..

A consolidated hearing on the claims was held before the

Department's designated hearing officer. Fo1lowing the hearing,

the Commissioner denied the claims. The Commissioner found that

the generation of electricity is considered a service and,
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therefore, is not a "qualifying businessrr for purposes of the Act.

The Commíssioner did not address whether the activities of the

utilities constituted a singtr-e business locatíon for purposes of

calculating credits under the Act.

The utilities sought judicial review in the district court

under t,he Administrative Procedure Act, Neb. Rev. Stat. SS 84-901

through 84-g2O (Reissue L994) . The court concluded that in

Nebraska, electricity is considered a product or commodít,y which is

manufactured. The court reversed the Commissioner's orders and

remanded the matters to the Commissioner for a determination as to

the amount of credits, if ar1r, to which the utilities might be

entitled. The court also noted that the issue of whether the

utilities, activities constituted a single business location had

not been addressed by the Commissioner.

ASSTGNMENTS OF ERROR

The Commissioner and the Department allege that the district

court erred in finding that the generation of electricity

constituted the manufacture of tangible personal property, in

finding that the utilities were engaged in a qualifying business

under the Act, and in remanding the actions for further proceedings

before the Commissioner to determine whether the utilities'

activities were conducted at a single business location or multiple

business locations for purposes of computing credits under the Act.

AT{AIYSIS

The issue presented is whether the generation and distribution

of electricity by the utilities constitute the manufacture of

tangible personal property within the meaning of the Act.

Statutory interpretation is a matter of law in connection with
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which an appellate court has an obligation to reach an índependenÈ,

correct conclusion irrespective of the determination made by the

court below. Vervaecke v. State, 247 Neb. 707, 529 N.Vü.2d 779

(1995) . trrle note that tax exemption provisions are strictly

construed. See Nebraska State Bar Found. v. Lancaster Ctv. Bd. of

Equal. , 237 Neb. !, 465 N.W.2d l-l-l- (1991-) . One claiming an

exemption from taxation of the cl-aimant or the cl-aimant's property

must establish entitlement to the exemption. Id.

The Act originated in l-986 Neb. Laws, L.B. 1L24. Section

77-27,L88 provides for credits against taxes imposed by the

Nebraska Revenue Act of L967 to any taxpayer engaged in a

qualifying business described in S 77-2'7,1-89, which stated:

A qualifying business sha11 mean any business engaged in
rhe activíti-es IisÈed in subdivisions (2) (a) to (g) of this
section or in the storage, warehousing, distribution,
transportation, or sale of tangible personal property, except
that quatifying business shall not include any business
activity in which eighty percent or more of the total sales
are sales to the ultimate consumer of tangible personal
property which is not (1) assembled, fabrícated, manufactured,
or processed by the taxpayer or (2) used by the purchaser in
any of the following activities:

(a) The assembly, fabrication, manufacture, or processing
of tangible personal ProPertY;

(b) The feeding or raising of livestock;
(c) The conducting of research, development, or testing

for scientific, agricultural, animal husbandry, or industrial
purposes t

(d) The performance of data processitg,
telecommunication, insurance, or financial servi-ces;

(e) Farming or ranchitg;
(f) The administrative management or the headquarters of

any of the activities listed in subdivisions (a) to (e) of

-5-



t,his subdivision or any activity excluded solely because of
its retail sales i or

(g) Any combination of the activities listed in this
section.

The Commissioner concluded that the generatíon of electricity

is a service and, therefore, not a qualifying business under the

Act. The district court concluded, as a matter of statutory

interpretation, that the generation of electricity is the

manufacture of tangible personal property as contemplat.ed by the

Act. To decide this case, we must determine whether the generatíon

and distribution of electricity is a service or is the manufact.ure

of tangible personal proPertY.

The district court relied upon State. ex reI. Spil-Iman, v.

Interstate Power Co. , 118 Neb . '756 , 226 N. Vü. 427 (1,929) . The

district court concluded that ít was required to follow our holding

that electrj-city is a commodity, interpreting our holding to mean

that the generation of electricity by OPPD and NPPD is the

manufacture of tangible personal property. The district court then

concluded that OPPD and NPPD are qualifying businesses ,r.ra"J the

Act.

Analysis of Spillman

V'Ihether electricity is tangible personal property for purposes

of the Act is not controlled by our decision in Spil1man, which

must be observed in its particular setting. In Spil1man, w€ held

that el-ectricity was a commodity "in the language of everyday life

and in the strictly commercial sense of the term.'r 118 Neb. at

77!, 226 N.Vl. at 433. The plaintiff's petition sought Èo enjoin

the defendants from putting into force a schedule of rates for
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el-ectricity for the unlawful purpose of destroying the

a competitor. The statute upon which the plaintiff

directed against those

business of

relied was

"engaged in the production, manufacture or distribution of any

commodity in general use that sha11 íntentionally, for the
purpose of destroying the business of a competitor in any

locality, díscriminate between different sections,
communities, or cit,ies of this state by selling such commodity
at a lower rate in one section, community or city, than is
charged for said commodity by said party in another section,
community or ci-ty, after making due allowance for the
difference, if any, in the grade or quality and in the actual
cosL of transportation from the point of production . . I'

Spi1lman, 1l-8 Neb. at '765, 226 N.W. at 431-. Interstate Power

Company contended that electricity or electrical energy which was

supplied by them was not a commodity or a manufactured product as

the terms were employed in the provisions of the laws of Nebraska

upon which the State rel-ied. We concluded that

in the language of everyday life and in the strictly
commercial sense of the term, "electricity" is rrproduced, I'

Istored, rr rrmeasured, 'r t'bought and sold. " It is moved or
transported from place to place in containers or by cable. It
is something that one trades or deals in. We buy it and pay
for it and determine the amount of our purchases by definite
and well-understood rrstandard. rl

Id. at'77!, 226 N.W. at 433. We noted that as a matter of strict

definition, electricity, in the commercial sense of the term, was

included within the l-iteral terms of the statute upon which the

State relied. However, neither the statute relied on in Spillman

nor the term "commodity" applies to the case at bar.
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Our definition of electricity in Spillman does not make clear

whether electricity falls within the general definition of tangible

personal property for purposes of the Act. As noted by the

Commissioner, electricity is a physical phenomenon; it is energy,

not matter, and has no maSS. Electricity can hardly be called

"tangible,'r which means "capable of being touched. " See Webster's

Encyclopedic Unabridged Dictionary of the English Language 1-452

(19g9). A statute is open for construction when the language used

requires interpretation or may reasonably be considered ambiguous.

Stat.e v. Melcher, 240 Neb. 592, 483 N'W.2d 540 (L992) .

Even if we accepted the definition of electricity in Spillman

as authoritative, the Legislature has since changed the 1aw.

Spill-man was issued in L929. In 1967, the Legislature enacted the

Nebraska Revenue Act of l-967. The Legislature did not use the term

"commodity'' to describe electricity. It treated public utilities

separately from the manufacture of tangible personal property

within the provisions of chapter 77. It is obvious that the

Legislature, in adopting the Nebraska Revenue Act of 1967, intended

to make some change in the existing law. See No Fril1s Supermarket

v- Nebraska Lio - Control Comm- , 246 Neb. 822, 523 N.W.2d 528

(1ee4) .

Ambiguity of S 77-27,189

Neb . Rev . Stat . S 77 -1-}1- (Cum. Supp . 1-994) provides : rrFor

purposes of Chapter '77 and any statutes dealing with taxation,

unless the context otherwise reguires, the definitions found in

sections 77 -L02 to '77 -1-22 shall be used. rr Tangible personal

property is defined in Neb. Rev. Stat. S 77-lO5 (Cum. Supp.1994)

as follows: " [T] angible personal property includes all personal

-8-



property possessing a physical existence, excluding money.rl

However, neither electricity nor tangible personal property is

defined in the Act itself.

Since electricity is not specifically included or excluded as

tangible personal property within the Act, we must interpret the

Act. The interpretation of a statute requires the court to

"determine and gíve effect to the purpose and intent of the

I_,egislature as ascertained from the entire language of the statute

considered in its p]ain, ordindYY, and popular senge.

[E] ffect must be given, if possible, to all the several parts of a

statute. " NC+ Hvbrids v. Growers Seed Assn. , 27-9 Neb. 296, 299,

363 N.W.2ð,362, 365 (1-985) . In order for the utilities to qualify

under the provisions of the Act, the purpose of the Legislature

must have been to treat the generation and distribution of

electricity as the manufacture of tangible personal property. If

the generation of electricity is a service, then the utilities are

not qualifying businesses withj-n the meaning of the Act.

Whether the generation of electricity is the manufacture of

tangible personal property is a question of first impression in

Nebraska. A scientific discussion of t.he properties of

electricity, while informative, is legally inconclusive and is not

the way in which we will consider the question. Instead, we will

consider the Iegislative history of the Act, and chapter '77 of the

Nebraska Revised statutes, in which the Act is found.

I-,egislative HistorY

'rTo ascertain the intent of the Legislature, a court may

examine the legislative history of the act in question. "

.i 
^a I CarrraI F,¡ 1)¡v{- /1laa{-a¡lrl'\aavnaÞ 

^r¡tñô
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N.W.2d 34,39 (1988). The purpose of the Act is to encourage and

reward the development and expansion of business in the state. The

Act was not intended to provide a tax credit for all businesses

that increased employment and investment, but was limited to those

businesses specifically described in S 77-27,I89. When the Act was

amended in 1987, the l,egislature's intent was discussed at the

Revenue Committee hearing.

In recent years, not too many new manufacturers, assemblers,

or food processors have come into our sLate. So, actually,
we,re . \¡/e,re offering this tax incentive to a few people.

Most growth in recent years has been in services and

retailers. By excluding retailers and service businesses we

are preserving the opportunity for growth in our tax base. It
has been said that new employees coming into manufacturing
take five more people in services and in the retail- sector to
support them.

Revenue Committee Hearing, L.B. 270, gOth Leg., l-st Sess. 37 (f'eb.

a9, 1987). The Act was Lhereafter amended by 1987 Neb. Laws, L.B'

2iO. At the same time, the Legislature also passed 1-987 Neb. T-.,aws,

TJ.B. 7'15, the Employment and Investment Growth Act, now codified as

Neb. Rev. Stat . SS 77 -41-01- to 77 -4L12 (Reissue 1990 6¿ Cum. Supp.

1,994).

A commenL

L.B. 270 reads

by

AS

Senator Elroy Hefner during the floor debate on

follows:

This will give incentive to potential investment to create new

jobs in Nebraska at a time when the state badly needs a boost
ín its economy. It requires a present or a new employer to
make a significant investment initially. This would be the

$l-OO, OOO minimum, and at the same time requires that at least
two new jobs be created. These would be primary jobs. We

know when we create primary jobs it adds to the secondary

-t_0-



jobs.
for the

It's the creation of primary jobs that will allow

. creation of other jobs which serves Isic] the
primary jobs. Let's remember that these new employees have to
pay income tax and sales tax on the services that they use.

Those employees will need services, and in turn those services
will hire other people. So it reaIly does have a multiplying
effect.

Floor Debate, goth Leg., ]-st Sess. 3725 (Apr- 22, 1'987) .

In passing the Act, the T,egislature intended to encourage the

creation of what. were referred to as "primary jobs, " aS opposed to

the services t.hat would support the primary jobs. The credits were

to be used to provide an incentive to create new jobs in Nebraska

and boost its economy. our reading of the legislative history

leads us to concl-ude that the I-.,egislature's purpose in passing and

amending the Act was to benefit those businesses that would

j-ncrease Nebraska's capacity to produce economic goods rather than

services.

Interpretation of ChaPter 77

As pointed out by the Commissioner, the Legislature has

historically treated public utilities separately from retailers of

tangible personal property within the context of the Nebraska sal-es

and use tax 1aws. In 1967, in the original draft of a bill

defining tangible personal property, the Legislature incl-uded

electricity within the definition of tangible personal property,

but later amendments to the bilt eliminated electricity from the

definition. see 1-967 Neb. Laws, ch. 487, s 2, p' 1543' sales made

by utilities and sales made by retailers are treated as separate

types of transactions. The sales tax is imposed separately on

- 11-



sales of tangible personal property and the gross receipts from

public utilities.

For example, Neb. Rev. Stat. S 77-2703 (1) (Cum. Supp . 1'992)

provides: "There is hereby imposed a tax at the rate provided in

section 77-270I.02 upon the gross receipts from all sales of

tangible personal property sold at retail ín this state, the gross

receipts of every person engaged as a public utility Neb.

Rev. Stat. S 77-2705Q) (Cum. Supp. 1-992) provides: "Every person

furnishing public utility service as defined in subsection (2) of

section 77-2702.0i shal1 register with the Tax

Commissioner . . rr Neb. Rev. Stat. S 77-2704.L3 (Cum. Supp.

1-992 ) provided:

Sa1es and use taxes shalI not be imposed on the gross

receipts from the sal-e of :

(2) Sa]es and purchases of such energy sources or fuels
made before October 1, 1991-, or after September 30, 1992, when

more than fifty percent of the amount purchased is for use

directly in processing, manufacturing, oI refining tangible
personal property, in the generation of electricity, or by any

hospital.

This section lists the generation of electricity separaLely from

the processing, manufacturing, oT refining of tangible personal

property and contains a ceiling on the amount of tax that applies

to manufacturers of tangible personal property, but not on taxes

applying to generators of electricity. Had the Legislature

considered the operation of util-ities to be the same as the

business of manufacturing tangible personal property, there would

have been no reason to separate utilities from the general language

relating to tangible personal property.

-1,2-
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The Department has paralleled the Ï-.,egislature' s intent to

treat electricity as a service in Nebraska Sales and Use Tax

Regulation 1-066. ol-, 31-6 Neb' Admin' code, ch' l-, s 066 ' 01- (1983) :

The sales or use tax applies t.o aIl- retail safes of gas

(natural or artificial), electricity, sehter, and water by a

public utitity except for certain enumerated exemptions under

the Nebraska Revenue Act of L967, âS amended. rrPublic

utility" for purposes of this regulation, shall- mean any

person transmittíng, distributing, or furnishing 9âs,
electric, sewer, and water service to the public over or
through a d.istribution system of wires, cables, conduits,
pipes, mains, services, bottles, etc.

Nebraska Department of Revenue Ruling 1-86-1 (Jan. '7, 1986)

states that electricity is not considered t.angible personal

property for purposes of the Nebraska sales and use tax 1aws. In

McCaul v. American Savinqs Co. , 21-3 Neb. 84!, 331 N.W.2d 795

(1983), we held that although construction of a staÈute by a

department charged with enforcing it is not controlling,

considerable weight wilI be given to such a consLruction,

particularly when the Legislature has fail-ed to take any action to

change such an interpretation.

The Department classifies electricity as a service and applies

a use tax. see 31-6 Neb. Admin. code, ch' 1, ss 066 ' 0L and 066 '02

(1983) . Agency regulations properly adopted and fil-ed with the

Secretary of State of Nebraska have the effect of statutory law.

llan=rl-manl- af , 247 Neb. 452, 528Ql = ¡l¡ lTon Llam a õaa ôavrrav

N.Vù.2d 285 (1995) . Deference is accorded to an agency's

interpretation of its own regulations unless plainly erroneous or

inconsistent. Id.

-13-



At this point, wê must consider the burden that the utilities

must sustaín to prevail in their arguments. In the present case,

although the Act describes a tax credit, for purposes of our

analysis, wê treat it the same as a tax exemption. Tax exemption

provisions are strictly construed, and their operation will not be

extended by construction. Nebraska State Bar Found. v. I-,ancaster

Ctv. Bd. of Equa1. , 237 Neb. 1, 465 N.W.2d l-l-1 (l-991) . Property

which is claimed to be exempt must clearly come within the

provision g'ranting exemption from taxation. Id. Since a statute

conferring an exemption from taxation is strictly construed, one

claiming an exemption must establish entitlement to the exemption.

rd.

As we look at the manner in which electricity has been treated

for taxation purposes within chapter 77, we find that the

T-.,egisIature has categorized utilities as a service rather than

tangible personal property. Effect must be given, if possible, to

all the several parts of a statute; no Sentence, clause, oT word

should. be rejected as meaningless or superfluous if it can be

avoided. C{-ala o- ral D^-L.i ¡a /-l-r¡ ar ôarrn{-r¡ Qr '^^*ì 
¡{-a¡¡:lan{- , 247

Neb. 573, 528 N.W.2d.340 (1995). Had the Legislature intended to

treat el-ectricity as tangible personal property, then the parallel

provisions of chapt.er 77 would be superf luous.

fn construing a statute, a court must look to the statute's

purpose and give to the stat.ute a reasonable construction which

best achieves that. purpose, rather than a construction which would

defeat it. See Tn va ñrr:rrli =nol"rin F, ñnnc vrra {- ^-a}r'i ^ ^F Þ'l anm¡r r i cl-

246 Neb. '71-L, 523 N.W.2d 352 (1994) . I'Further, the components of

a series or collection of statutes pertaining to a certain subject

-]-4-



matter may be conjunctively considered and construed to determine

the íntent of the ï-,egislature so that d.ifferent provisions of an

act are Consistent, harmonious, and sensible. " Fecht v' The

Bunnell Co. , 243 Neb. 7-, 3, 497 N.W.2d 50, 52 (1993)' Vle conclude

that as a general rule, chapter 77 singles out the generation of

electricity for treatment separate from the treatment afforded

tangible personal property. We cannot escape the conclusion that

the Legislature intends the generation of electricity to be treated

as a service.
CONCI,USION

Our review of the statutes, the interpretation of such

statutes by regulation, and t.he legislative history of the Act

indicates that electricity is not tangible personal property for

tax purposes. We find that for purposes of the Act, the generation

of electricity is a service, not the manufacture of tangible

personal property, and that the utilities are not entitled to tax

credits pursuant to the Act '

The Commissioner correctly determined that the generation of

electricity is a service and, therefore, not a "qualifying

business,,' and the Commissioner was correct in disallowing the

credits claimed by the utilities. The district court erred in

determining that for purposes of the Act, electricity was tangible

personal property. The judgment of the district court is reversed,

and the cause is remanded to that court with directions to affirm

the orders denying the claims of the utilities.

REVERSED AND REMANDED WITH DIRECTIONS.
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CAPORALE, J ., concurrrng.

White I agree with the majority's judgment, and agree as well

that State, ex reI. Spi1lman, v. Interstate Power Co., 1-18 Neb.

756, 226 N.W. 427 (L929) , does not apply, I respectfully disagree

with the remaínder of the majority's analysis; thus, I write

separately.

The adjudication of this case rests on a far simpler rationale

t.han that employed by the majority. Given the rul-e that absent

anything indicating to the contrary, statutory language is to be

given its plain and ordinary meaning, Dillard Dept St-ores v.

PoIinsky, 247 Neb. 82I, 530 N.W.2d 637 (rggS), there is no

ambiguity in the definition of the phrase "tangible personal

property[ contained in Neb. Rev. Stat. S 77-LO5 (Cum. Supp. 1994).

In the ordinary sense, the phrase "tangible property"

describes objects having a physical substance apparent to the

senses. Webster's Third New International Dictionary, Unabridged

2337 (1981) . Electricity, that is to sâY, electrical energy, has

no such physical substance in the sense that those two words are

commonly understood in everyday parlance. While under certain

circumstances one can feel the presence of electricity, and it can

be stored and measured, it has no readily discernible physical form

in the sense that do items such as axes, books, cloth, desks,

elevators, fiddles, gavels, and the like. To paraphrase a justice

of the U.S. Supreme Court,

[O]ur job ís not to scavenge the world of English usage to
discover whether there is any possible meaning of " [tangible
personal propertyJ " which includes [electricity] ; our
job is to determine whether the ordinary meaning includes
[it], and if it does not, to ask whether there is any solid
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indication in the text or structure of the statute that
something other than ordinary meaning was intended.

(Emphasis in original. ) Chisom v. Roemer, 501- U. S. 380, 4!0, 111

S. Ct. 2354, 1l-5 L. Ed. 2d 348 (1991) (Scalia , J. , dissenting) .

The lud.icrous results obtainable by relying upon legislative

sources to examine the meaning of unambiguous statutory language

are itlustrated by one writer thusly:

consider, for example, whether a statute providing for
the leashing of "dogsrralso requires the leashing of cats
(because t.he statute really covers the category "anímalsr') or
wo]ves (because the statute really covers the category

"caninesrr) or lions ("dangerous animals" ) Most people woul-d

Say that the statute does not go beyond dogs, because after
all- t.he verbal torturing of the words has been completed it is
still too plain for argument what the statute means. Perhaps

it is a quibble, but in my terminology this becomes a decision
that the statute "applies" only to dogs. For rules about the
rest of the animal kingdom we must look elsewhere.

Frank H. Easterbrook, Statutes'Domains, 50 U. Chi. L. Rev. 533,

s3s (1e83) .

In this case, there is no statutory indication that anything

other than the ordinary meaning of tangible personal property was

intend,ed. That beíng so, the majority's analysis should have ended

with the determination that electricity is not tangible personal

property as such is defined in S 77-1-05. See State v. Chambers,

242 Neb. L24, 493 N.W.2d 328 (L992) (when words of statute not

ambiguous, interpretation not only not necessary but will not be

indulged) .

However, because the majority elected to refer to what it

characterizes as the "Iegislative history" in order to ascertain
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the meaning of the words used in S 7?-L05, more must be written

about the nature of legislative sources and their use by courts in

the process of construing ambiguous statutory language.

I agree that changes made in statutory wording and the

treatment afforded a topic in related enactments constitute a

legislative history which provides reliable insights as to the

intended meaning of ambiguous legislation. However, I respectfully

submit that the situation is otherwise with respect to the

remaining general record made by a legislature in the process of

enacting a statute. Other than amendments actually made to the

proposed statutory language during the process of its enactment and

the enacted language itself, the general legislative record

provides no such reliable insights.

For example, the majority's reliance upon the general

legislative record includes a citation to a committee hearing

report and a comment made during the floor debate of the statute.

Neither is a reIiable source for determining the intent of the

Legislature as a body. As for commit.tee reports, to again

paraphrase the same U.S. Supreme Court justice quoted previously:

Assuming that all the members of the committees in
question actually adverted to the interpretive point at
issue here--which is probably an unrealistic assumption--and
assuming further that they were in unanimous agreement on the
point, they would still represent [a vast minority] - It is
most unlikely that many Ilegislators] read the pertinent
portions of the Committee Reports before voting on the
bitl--assuming (we cannot be sure) that the Reports were

avaÍlab1e before the vote.

(Emphasis in original. )

501 U. S. 59'7 , 620, l-1-l-

Wisconsin Pub1ic Intervenor v. Mortier,

S. Ct. 2476, 115 1,. Ed. 2d 532 (1991)
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(Scalia , J. , concurring in the judgment) . As it is doubtfuL that

the details set forth in a committee report come to the attention

of t.he entire I-,egis1ature, it is even more doubtful that they are

approved by it. Hirschey v. F.E.R.C., 777 F.2d 1 (O.C. Cir. 1985)

(Scal-ia , J. , concurring) .

Far less reliabl-e, âs sources of statutory meaningr,

are remarks made during floor debate--even "authoritative"
explanations offered by a bill's sponsors. While a sponsor's
statements may reveal his understanding and intentions, they
hardly provide definitive insights into ItLre legislative
body, sl understanding of the meaning of a particular
provision. Few of his felIow legislators will have been on

hand to hear the gloss the sponsor may have placed on a

particular provision. Thus members of lthe body], in voting
on a measure, must be presumed to have relied on the meaning

of the words read in context on a printed page. Moreover, a

statute, s sponsor may well be pursuing a political agenda in
his ftoor discussion that judges are ilI-equipped to detect.

(Emphasis in original.) Overseas Educ. Ass'n, Inc. v. FLRÄ', 876

F.2d.960, 975 (D.C. Cir. 1989) (Buckley, iI., concurring) . See W.

David Sl-awson, Leqislative History and the Need to Brinq Statutory

Interpretation Under the Rule of Law, 44 Stan. L. Rev. 383 (1992).

In the words of one jurist, "To single out a senaLor's statement in

the legislative chamber and then transform that statement into the

collectíve voice of the Legislature is unquestionably farfetched. "

Bahensky v. State, 241- Neb. 1-47, 1-5L, 486 N.W.2d 883, 886 (1992)

(Shanahan, .T. , dissenting) .

As a consequence, I have come to understand and agree with the

observation that tt [i] f one r^tere to search for an interpretive

technique that, on the whole, I^Ias more like1y to confuse than to
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clarify, one could hardly find a more promising candidate than

legislative history." (Emphasj-s ín original. ) conroy v. Aniskof f ,

U.S' 
-| 

1]-3 s. Ct. L562, 1567, L23 L. Ed. 2d 229 (1993)

(Sca1ia , J. , concurring in the judgment) '

EquaIIy bothersome is that the use of the general legislative

record provides an incentive for legislators to distort it. It

a1lows for the injectíon of theír own desired interpretations on

the meaning of a particular statute while evading the normal

Þ tsh ^+ Lrlôñ 1.aa TT A n A rtdemocratic Process.

NLRB, 814 F.2ð, 697 (D.C. Cir. L987 ) (Buckley, 'J', concurring) ;

wallace v. ehrjstensen, 802 F.2d 1539 (9th cir, 1986) (ltatt , J. ,

concurring in the judgment). once legislators and lobbyísts know

that the general legislative record will be used in construing

statutes, they have great incentives to make comments or statements

in the record solely to influence the judicial process. Note, Whv

Learned Hand Would Never Consuft Leqisfative History Today, l-05

Harv. I-,. Rev. 1005 (1-992). See, also, Kenneth W. Starr,

Obserwat i,^rns Aborll-- lhe U ê of T,ecrislatíve I{i storw L987 Duke L..I.

3'7!, 377 ("It is well known that technocrats, lobbyists and

attorneys have created a virtual cottage industry in fashioning

legislative history so that [a legislature] will appear to embrace

their particular view in a given statute"). Thus, the harm that

results from reliance on the general legislative record is not

undone by the fact that the same result can be reached without such

reliance.
Even more troubling is that reference by the judiciary to the

general legislative record provides a corrupting influence not only

on the legislative process but on the judicial process as well, for
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the general legislative record can be manipulated to support almost

any proposition. It has been Iikened to entering a crowded

cocktail party and looking over the heads of the guests for one's

friends. Conrov v. Aniskoff, supra. See WiIIiam N. Eskridge, JT',

The New T€xlla1ism, 37 UCLA L. Rev. 62] (l-990) . One court put it

this way:

Often there is so much legislative history that a court can

manipulate the meaning of a Iaw by choosing which snippets to
emphasize and by putting h¡>othetical questions--questions to
be answered by inferences from speeches rather than by

reference to the text, so that great discretion devolves on

the (judicial) questioner. Sponsors of opinion polls know

that a small- change in the text of a question can lead to
Iarge d.ifferences in the answer. Legislative history offers
wilfu1 judges an opportunity to pose questions and devise

answers, with predictable divergence in results'

Matter of Sinclair, 8'/O F.2d 1340, :-343 (7th Cir. 1989) . Indeed,

in condemning our use of a discussion between three legislators to

ascertain the meaning of statutory language, it was written:

The action of t,he majority in this case is the most

dang-erous precedent in statutory construction ever rendered by

this court. If the precedent is followed in the future, any

isolated phrase uttered by one legislator can be used aS a
scalpel to excise a provision this court deems unwise, unjust,
or simply undesirable, or to change what, in this court's
opinion, ought to have been done some other way.

Vüanq v. B of Education l-99 Neb . 564, 572, 260 N.W.2d 475, 480

(Lg77 ) (C1inton, 'J., díssent.ing; C. Thomas V'Ihite, J., joins) .

The regrettable fact is that through the years, we have become

sloppy and moved from reliance upon what our Legislature as a body

did in the course of enacting ambiguous statutory language, S-4!.q-
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ex rel. Winnett, v. Omaha 6¿ C. B. Street R. Co., 96 Neb. 725, l-48

N.W. 946 (1 g;.+) (change in wording during course of enactment), to

reliance upon what a selected legislator or fractional group of

such said d.uring that process, ê.9., Chrysler Motors Corp. v. I-.,ee

Janssen Motor Co., ante p. 322, 534 N.W.2d 309 (l-995) ; Georqe Rose

p. 92, 532 N.W.2d 18a- q^ñd 'ttTal.rr= oÞa n l- aÇ P â1rêrîr r ¡¡l- a

(1ees) ; Slack N cr - llome v. Department of Soc. Servs. , 247 Neb. 452,

528 N.W.2d 285 (1995) ; Iverson v. city of North Platte, 243 Neb.

506, 5OO N.W.2d 574 (f993); Coleman v. Chadron State Colleqe, 237

Neb . 4g7. , 466 N. W. 2d 526 (f 9 91) ; Rodricruez v. Prime Meat

Processors, 228 Neb. 55, 421 N.W.2d 32 (1988); Countv of Lancaster

V. ser 224 Neb. 566 , 400 N .w.2d 238 (rgez) .

The former and tighter practice was reliable, the current and

looser practice is not; we should therefore abandon the current

practice and. confine ourselves to studying what the Legislature as

a whole did an{ ignore what any one legislator or fractional group

of them said.

FAHRNBRUCH and LANPHIER, JJ., join in this concurrence.
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