
.. JâN 11 '95 L?223PI4 NE ÊTTY GEN LITILEG 4ø2/471-3835 P.?
I¡+l

oprNrotl_oElHE sqPFEl{F!-gOItRf OF NEBRÀSKÀ,

Ca,€e-litlq

Corrncy of, Àd¿mg eg a1., àPPeIIan¿t,- V.
Staèe Board of Equellzatton a¡rd Àseessme¡rÈ atld
M. Be¡=i Balka, lax Cortrmiseloner; A¡lpelleee.

CorrnÈy of Adamg eE â1. , ÀPpel1ant,s,
' V.

SÈate Board, of EquallzatLon and ÀsEeEEneat, And
M, Berri Ba1lca, rax Comnlssloner, ÀpÞellees.

Caee CaoÈion

cot.t:rÈy of Ad.amE v. St,ate Bd. of Equal.
a41 ñ€b I-71/ --¿ l$ uJ >Å 

-. 
) 11X5.

Fi.lFd-.Ianua=:4 6.. ,1995 ., ,ños. Éi:94'092 . S-9¿:9i3*

Appca] frorn Èhe State Board oË EqualÍzatlon ¡nd À¡¡cr¡ment.
A¡lpea1 dlsmigsed '

P¡Èrlak f. O,Bríen, oú Bauerr GalEer, O'Btrtênr Àllen & ButsIer,
a¡.d Peul I¡. Douglas for eppellangs. '

Doa SCénberg, Àt,torney Gþneral, and IJ, ilay B¡¡:t¡l fOr
t¡¡leJ.Itea.



¡
JÊN 11 '95 L2I29PI1 NE ÊTTY GEN LITILEG 4ø2/471.3835 P.3

COUlWfg OF ÀDå!'tg V. gÍÀTE BD. OF EQIIAIJ.

NOS. g-94 -092, 5-94-093 - flled ilanuarl¡ 6, 1995.

1.. ÀdmínísÈraÈive l¡asr: Appeal and Error. In arr a¡lpeel froui the

ÊÈate Board of EqualízaÈlon ànä ÀeeeEEmen!, afl ippellate coure

eearches only for errors altpearing on the record, 1.G,, wheEher Ehe

deciElon conforms Èo 1e!ú,. Le BupporÈed by coqÞeEenË a¡rd rElêvang

evídenaei and wag ¡loË arbíEra¡T, caprícioue, or udr¡rtona.ble.

QueEtlons of law noneEheleEE are revíewed de novo oa Èhc record.

2, ÀdrnfaletraEtve l¡aw¡ LfruitaÈLoac of Àctionr: ,fi¡rl¡dÅctsLoa.

Generally, e¡l admialstraÈive ageney m¡ry only rccou,¡ider Lt¡
decislons ürËiI the aggrleved Þarty inet,ttutee judiclal r"rri",u, or

Èhe eÈaÈutory Èl¡ne for eueh revÍew haE è:çtred. Thete ie tro

excepÈion for textraotdlnary círcumgtanceg. I
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HaeÈinger C.tf ., t{híË,e, Ca¡lora1e, Fahrnbnrch, LanphJ.or' and

wríEht,¡ J,f ., and Boelaugh, iI- r ReEired.

I¡À¡IPHfER , t.
fheae are aPPeale Ërom a dete¡mLaaÈion *d: rileauarT 13, L994,

by che State Board, of Eqrralíaatlon and ÀseeEemenu (Board) theE ft'

doee nog have Jurísdictlon over peticlons Èo vacato Ehe Êo¡rd'¡ otzt

ordere cnÉered on Àprtt 12 e¡rd ilune 1{, 1991. The 1991 ordert stere

mad.e becauee Ëhe Board anElclpaÈed chat, Nebraska Etate Law would

requíre a,reducclon of' Ehe Èa:¡ liebíltBy oE Èax¡layer¡ ¡nd re¡ultlng

Ëåx refwrdE. when it came abouÈ lhâc, the ¡nticipa.ted reductlo¡r of

Eax and regultíug refurrd were noÈ, re$¡lred by sEaÈe law, aPPellanÈ¡

eouEhe to EeB aslile Ehe orderE .even Uhough no appeal of Èhe 1991

orderg had been mad€ and the appeaL È1ne had paeeed. The peÈ1È'lon

l.n caEe No. 5-94-092 was fíled on behalf of many couBÊted, cltiee,

and echool dlatrieÈE í¡, Nebraskai Èhe peciElon tn caee No' 8'9{'093

wag filed on behalÊ, of ¡naf¡y cou¡rtieg in Uhc ¡!eÈe. $tc countsles,

cttlee, a¡d.school dieÈricts will be collectívely refened Uo aE

,rap¡lellahlE. ,, fhe ap¡leals bave been combined because Èhe .garÈleg

ln each ceEe are repregented by the Êame regpeêtl.ve aEto¡t¡.êYa, the

Iegal íssuee ralsed are identícal, and Ehe bílL of exce¡lÈÍone ln

each cage te tshe Eeme. Becauae we conclude Èh¿E Èhe Doard properly

dete¡mi¡rad c,haÈ lE lacked JuriEdiction ovcr appellenLr'. pcÈiEíon¡,

Ehìg appeal ig dienLsaed.

BACXOROttlrD

In tb.eir petíÈtotLe, appellaaÈ,e aaked Ehe Boasd to vacaÈê Ítt

príor orders ín whícb the valueg of Pêrsonal property of certaLn'

centrally aoeereed tax¡layers werê recertLfied åg têro lor.E¡x ylarl

19A9 and 1990. Th¿ ordeas were purpo¡¿edly madc Þur.uånc to
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NählrFa'l Gae PL¡ellne êq.,.v. SÈatE Ed. of EqlraL, 237 Neb' 35?f 466

N.!Í.Zd 46r (1991), and corçanlon caÊeå' ÀfEer Ehe Board'¡ ¡otlon,

Ehl Tax CommLseÍoner sent lettere Èo appellalÈr reccrtLtylng Èhe

value ol, Ehe centrally asEesaed Calçayere' properÈy Eo zctrO. Tle

ta:s liabilíty of the tax¡layerg waE reduced, illd êonseql¡eatly the

Eê:ElreyetrE lúere owed ref,unds bry appella¡rÈE '

Àppellante aßsere la Cheir petltlone tltêÈ' Ehe Eoard ¡hould

väcate íte ¡lrlor orderg becauEe Èhíe court hac aubsequenÈly held

Ehat recerEl. catíon Co zero, íe en lnproper rernedy noÈ allowfig for

equallzatlo¡.. 9ee, I

242 Neb. 263t 494 N.w.2d 535 (1993), SÊEL-dgnilgê 
- 

Û,ê' 
-r 

113

E. ct. 2g3ot L24 f,. Ed. 2d 681 (Mr,PeolI) ;.

v gta¿e Bd, of Elqual . , 238 Neb. 565 , 4?L N.Il.2d 734 (1991)

(Mè¡ECO_j) . Fu¡ther, appellant,E subni¿ t,haE oncê the Board'r prior

orderE heve been vacaged, Èhe Board ehould apply' the appropríete

remedy ¿o allevlate th.e èlaparate Èreatmes! of Èhe ceaÊrally

aÊ€eEEed tax¡layers. fþe appropriaÈe remedy, appellangs cubmlÈ, le

lor Èhe Board Eo êpPIy Ëhe romedy approved by Ehlc courÈ in

MåÞeojl. That iz , the Board ahould reduce 'Ehe e$ralized r¡¡it

velue of the centrally aaeeseed ta¡q¡ayerE $z a givea ratio r Èhe

ratío of ,Ch. value of pereonal properÈy whlch hsd been

ínapÞroprlaÈ,ely omit¿ed fro¡n taxatioD, Èo Èhe v'alue of elI pcreonel

and, reaL ¡lroperty whích ehould have been subjecÈ Èo taxetLon.

The Þartieg lrave eti¡rulaeed Cltat for thÊ PulDo¡.. of Ëhe

petiÈlone filed hereLn, ;for tsex year 1989 Etrê r¡tlo bcÈneer th€

value of, Þréperey coueídered etßeÑItt r¡¡¡der Nêþ' Rev.. 8!aE.

fi j -ZAZ ßl ttrrough ( 9 ) glur Èhe value of railro¡d rolllag ¡Ëoclß,

and Èhe value of all tanglble ProPelÈy 1n NebraEke i¡ 1å.61 +'n

-a'



¡

JAN 11 '95 L?13øPN NE ÊTTY GEN LITILEG 4ø?/4?1-3835 P.6

ÀIEhough ao fílíng daËc appearE or thc ItGCíÈ1êat, Ehc

petiUJ.ons were formally recetved by Ehe Board duriag LEr morEJ^ng oa

,Jinly Z, 1993. On tlanuary 6, Lgg4, Èhe Eoard heard cvl'deacc on Ehe

peClÈlOns and receEEed,. the Board reconvened. on Jarruary 13' when

1t approved. a moEíon Èo d,eny che peEítio¡rera' trequeaÈ¡ becauee of

a lack of. jurirdÍction'
å.3SÍGNMEIITS¡ OF ERROR

ÀppellanÈE conÈend, t!¡aÈ th.e B.oard erred (1) Ln lÈ¡ conclusion

thaÈ lt lEcked JuriedicÈlon to coneider tbe pet'itioas filed by

appellarrts, a$d Q) in ltE denlal of rellef requeacEd by appellanue

ln Eheir pet'it'ions ' 

''AD¡DARD 
oF REñ7rEI{

In an appeal from th.e Board, an appellaÈe courÈ gearcbea only

for errôrg a¡pearing ôn ebe recotrd, i'e', whelher the decíEiog

conf,orms Lo law¡ ùe eu¡lported by compeÈent a¡ld relevant' evídencei

and, wa6 nOË arbiürary, caprÍcåOug t ot u¡rreag6nable ' ltorthe:in

Natural G+e co. v. staÇe Bd. oi Eqqal . t 232 Neb''806, 443 N'll'2d

24g (1gêg) . QuesË,io¡lE of law ¡oneeheleee are revlewed de novo on

Èhe record. IC.
JI'RISDICTION

fhe aole iseue raiaed by appellangE {E whegber Èhe Eoard hag

juríedlct,ion Eo vacate or seÈ aEide í¿E Own ord'er¡ ¿lcer tbe

BteEugory Eime . for Jud,lcial revÍew bas explred' ÀDpclle¿g¡

aclcnowledge tbet Ecncrally â¡¡ adrnt¡.íeËragivc rg.Bêy E¡y ouly

recon¡lder tta decísiona r¡¡¡tiI the agg=ieved Dar:'cy i¡r¡ÈlÈut¡¡

Judícial review, o! the sÈatueorY Elme, for ¡uch roviEw bil r:<¡lLrcd'

E. T. Ençrgry Co:æ.-Y. Ma:rcug, 222 Neb. 207' 382 u.lÍ.2d 616 (1985)¡

Morrig v..$IrishË., 22L Neb. a37' 381 N.W.2d 139 (1936) i Boelcbradê't

-3-
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v. neoaçÈne¡t RIF lnetE, , 22O Neb. L7, ,367 N.Id.2d 72L (1985) '

Àcknowledglng Èhåt the t,íme for EÞpêaI has long Bassed, a¡pellaata

clalrn Èba¡ because of r,extraordinary circumEÈance9n a¡l excePtlon go

Ëhe grenerel nrle ehould be made tn thLe ceae. Brtef lor apBellEacs

tn cage No. S-94-092 aÈ i6. ap¡lellarEE,ack:rowledge thåt rro Euch

excepÈíon has heregofore been recognfzed in NebraEka, but urgc Ehi¡

cour! to do Eo now.

IneupportofÈ,hee:cception,appellantacfÈeÈhêfollowíng
caEeE. MeÈÈer of EouiËahle ffiilçQq' 226 DI.Y' 24Ll

123 N.E.' 3BO (1919),' Matter of Drew v. 6iEaÈe f¡lcr. Auch., 2 N,y.24

624, L12 N.E.2d 20!, 152 N.Y.S.2d 23 (1957); People ex-f,ÊI^

Fín'reEalr v. MeBride, 22â N.Y. 2â2, L2t N.E. 374 (f9fg) ¡ lilarburton

v. Iilarkenti.a, I85 Ka¡I. 16â, 345 P,2d 992 (1959) ¡ and -4uÈornobtle

Chh-:z--4oFmieeloner, 353 U.S. 180, 77 g. CÉ. 707, 1 IJ. Ed. 2d 746

(1957). NOne' Of theEe cageE, excepE for llarburtQn' nerlB

d,lEcuEeion becauEe they do noÈ concerfl Ëhe isgue of wh'eth.er an

adminiEtr¿EÍve aEency m¿ry revlslc lUs prlor deteË"rûLnaËion afËer a¡¡

appeal has been fl1ed or the Èirne for appeal hag paeeed.

' In $farburlon, e¡:! admíníEtratÍve agenry was pe=rnítt'ed to

revl.Ef t a príor deÈewrínaÈ,ion after the Èíme for a99ea1. Th¡ baEí¡

for allowlng in" adrntalaÈratLvr= a renqf !o revL¡lE, le¡ Drlor

d,etermínaEion was ube peculíar trconelnulng Jrrrtsdícgl,oni of Ehe

aEeacy. 185 IGn. aE 116, 345 9,2d at 998. fhe Board doe¡ not have

contj.auing JurtsdlcElon el.rnLlar Eo ch8È of Èhe ageD,é1¡ ta EÊ¡Þ¡EEeg-

1'hê Board. derives íes powers from thc Nebraaka eoa¡ÈtÈuÈton rad

from aÈatute.. ggr¡¡tw qF ôtoe v. Statse Eoard of E{u41:l-at:lor' &

ÀffgÊÊneng , L82 Neb. 627. ' 156 N.¡il.2d 72A (1968) ' Tlrc Board'¡

pourcr¡ are llmlÈed Èo Èhoae gt:iì¡rgêd ry tsh,e eÈaÈe Coa¡Èítsutíon a¡rd

P.7
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Ét,e¡uÈe. CouËiuuing juriedict'lon ls noe one of Èh¡ loard's

erunêEêtsed, powers. Thue, EÊEÞEEE9g fl ínap¡losíte end,, 'ÈhereÍore,

unperEuagíve. Addit,lonallyr wê reêogillze thaE th¡ 8Ëetc h¿a ¡

gËeaÈ lntereet in' the ftnalfty ln Che Board'e actíoa¡. AbeenÈ

pereuaeíve auÈboriey or e cornpellíug reeeou to deBart Érom Ehe

general n¡Ier wê declfne Eo creale .an exce¡lÈfon Ëo tbe geBeral

tiule.

AppellantsE ersfue th.eE in MAPCOI, thie courE hsld ' thaL

equalizatios. Eo zero waá an lna¡lpropriate rernady for Èar<¡layere

whose tanElble property had, been wtegually arrd u¡rcof,EÈítutlonally

Ëaxed. åppella¡tsg, Èherefore, subniÈ Èlrat the Board'r orders of

eprtl L2 e¡¿å, r.Ît¡ae 14, 1991, egualizing appellante' properÈy to ze=o

aie ,rillegaL, baeed oa ertoreouE sonclusíone ot' Iåw, taadl

, wLthout o r . auÈhoriËy.'r Brief fOr appellanÈa iu ca3e. No'

q-94-092 at 11. .Hence, a¡lpellane€ aaEue thâÈ, Èhe Board's order¡

are ar:bject Eo collaEeral altack purauanE to Hacker v' I{Ctfg, 72

tifeb. 3e5, 101 N.til. 2â3 (r9O{), ín whioh we held aêt,1ot¡¡ of Èhe

Board, are aubjeêÈ Ëo collateral aÈtack where Ebe Board exercieea's

power no! confeñred u¡lon 1c. However, Ëhe prêseflË ceEe fE not a

collaÈeral aEt,acls, AÉ oçlained above, Èhe Board properly

coaclud,ed, tË,aÈ Lt dld aot have JuriadlcÈlon Èo revL¡íU ít'r príor

or{êrÊ af,Eer Che time f or appeal hed paeeed. llþerC bçlng no

Jurledtc¡foa ln Uhe trlbr¡¡ral ,belowr rrê have no Jurl¡dictlon. E!¿-

I,utho Sþc. v. Buffalo CÈg.-Hfl. of Equal ' 2AZ ![eb. 3511 500 N'lf'2d

S2o (1993), gíace we do aot lr¿ve JurladLctíon of Ehla nst,t'er, Ehe

çn¡estlon of wbeEher Ehe Board'¡ êt'dets of þr11 L2 ¡!d ilt¡!ê Ll'

1991, ¡r. vol.d bcc¡urc o! È,ha retroaccLvc cflecB of UgEgq-I lr noÈ

properly bef,ore uE, thís appeal, Ëherefors' la d1¡m1á3fid' '

ÀPgEAIr DI8!'1I88Ð '

P.B
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