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St,atutes: Due Process: Taxes: Controlled Substances' Neb' Rev'

St.at. S 77-43t2@) (Cum. Supp. lgg4) as applied to índigent persons

viol-ates due Process.
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a $ihite, C.J', CaPorale'

Conno11Y, JJ., and Boslaugh'

I,ANPHIER, 'l '

This case

Fahrnbruch, LanPhier, WrighÈ, and

J., Retired.

is an aPPeal from the Lancaster Count.y Dist.rict
(Cum. SupP. 1994)

Court's hold'Íng that Neb' Rev' Stat' S 77-4312Ø)

violates the due process of indigent taxpayers ' Section 77 -43]-2 Ø\

reqrrirespalrmentofanunpaidmarijuanaandcontrolledsubstances

taxorthepostingofsecurityasaprerequisitetoahearingon

the redetermÍnation of such tax'

onApril!T,:-,gg2,theNebraskaDepartmentofRevenue

(Department) issued a notice of jeopardy deÈermination and

assessmenttotheappellees,DonaldG.AlexanderandDebraÏ..,.

Alexand'er.Thenoticeassertedtheappe}leeswere}iablefortaxes

in the amount of $8,600 and' an equal amount in penalty and

interest, for a t,otal of ç1-7,4O7.8L pursuant to the rnarijuana and

controlledsubstancestaxstatutes.Neb.Rev.Stat.STT-430]-eÈ

seq. (Reissue l-990 & cum. supp. !g94). The notíce further provided

that the determination, woul-d. become final and couLd not be

reconsidered by the Tax commissionei unless a petition for

redetermination was filed within 10 days accompanied by security in

the amount of $8,500. The appellees timely filed a petition for

redetermination and enclosed an in forma pauperis d'eclaration' In

the in forma pauperis declaration, the appellees stated they were

without' the means to post security in the amount of s8,600.

TheDepartmentd'ísmissed'theappellees,petitÍonfor

redetermination for the reason that t'he reguired security was not

posted and therefore the Tax commissioner was without jurisdicÈion

to decide the merits of the case. The appellees appealed the
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, d.ecisíon to the dist,rict court for Lancaster County and alleged

t.hat the marijuana and controlled substances tax statutes are

unconstitutional in that they deny due process of law to indigent

persons by denying them any hearing before the Department to

conÈest t.he jeopardy determínation and assessment made against them

by the Department. The d.ist,rict courÈ, oD November 24, 1993, held

t'hats77-43L2Ø)asappliedt'oindigentpersonsviolateddue

process and remanded the matter t'o the Department for further

proceedings on the appellees' petition for redeÈermination' From

this ord.er, the Department appeals'

vte addressed the sore issue presênted in this appeal in Boll-

v. Ðepartment of Revenue, ante p. 

-, - 

N.I'I.2d 

- 

(l-995), and

held that s 77 -43L2Ø) as applied to almosÈ ídentical facEs

unconsÈj-tutionally deprived indigent taxpayers of due process ' At

oral argument, t,he parties agreed that our holding in Bo11 controls

the outcome of this maÈter. For the reasons staÈed in Bo1I, wê

affirm the holdings of the district court'

AFF]RMED.
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