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TRÀII-,BT,AZER PIPELINE CO. V. BALKA

NO. S-92-317 - fil-ed ,Iuly 1, 1-994.

Constitutional Law: Taxatíon:' Proof. A taxpayer who seeks a

refund of taxes which are claimed to have been invalid as in

viol-ation of the cons¡itutional provision requiring uníformity and

proportionalíty in the taxation of tangible property is at most

entitled to a refund of the dífference beÈween the taxes levied

against the property and the taxes if all of the property treated

as exempt hail been placed on the rolLs and taxed. In such a

proceedirg, the burden is upon the taxpayer to prove the amount of

the refund to which he may be entitled-



Hastings, C.J., Boslaugh, White, Caporale, Fahrnbruch,

Lanphier, and Wright, JJ.

BOSI,AUGH, ,J.

The plaintiffs, Trailblazer Pipeline Company, Natural Gas

Pipeline Company of America, and Mid-America Pipeline 
.Company,

applied for a refund of their !987 personal property Èaxes from the

defendant Tax Commissioner M. Berri Bal-ka. The plaintiffs' request

for refund was denied by the defendant Tax Commissioner. The

Department of Revenue is aLso a defendant. The plaintiffs appeal-ed

the defendant Tax Commissioner's order to the district court, whích

reversed the order. The defendants appealed Èo the Nebraska Court

of Appeals the districÈ court's order requiring the Department of

Revenue to refund to the plaintiffs al-l- taxes paid upon their

persoiral property in 1987. The Court of Appeals affirmed the

district court's order, see Trailblazer Pipeline Co. v. Balka, 93

NCA No. 49, case No. A-92-317 (not designated for permanent

publication), and this court granted the defendants' petition for

further review.

The plaintiffs are natural gas pipeline companies. Their

personal property is centrally assessed for tax purposes.

The equalization rate for all centrally assessed taxpayers,

including car companies, railroads, and pipel-ine companies, was set

by the State Board of Equalization and Assessment on August 10,

1987. The plaintiffs timely paid their 1987 property taxes at such

rate in November :-987 and .June l-988 Èo each of the counties in

which they operated.

On October 30, 1989, the plaintiffs made written demand upon

the defendant Tax Commissioner for a refund of their L987 personal
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property taxes. The plaintiffs' demand was based upon the

invalidity of the imposed personal property tax, within the meanj-ng

of Neb. Rev. Stat. S 77-I776 (Reissue 1986).

A hearing'was held before the defendant Tax Commissioner, who

denied the plaintiffs' claim for a refund. The plaintiffs appealed

the defendant Tax Commissioner's rul-ing pursuant to Neb. ne.r. Stat.

S 84-9I7 (Cum. Supp. L992) of t.he Administrative Procedure Act.

The district. court found that despite the repeal of S 77-1776

in 1-989, the general saving statute, Neb. Rev. St.at. S 49-30L

(Reissue 1988), preserved the plaintiffs' right to recover a refund

on an invalid tax and that the 1-987 personal property taxes imposed

upon the plaintiffs u¡ere invalid. The district court held that the

plaintiffs were entitled to a fulI refund of their 1987 personal

property taxes.

The defendants appealed the district court's order to the

Court of Appea1s, which affirmed the distriòt court's judgment in

the opinion which was not designated for permanent publication.

In their peÈition for further review, the defendants assign as

error the Court of Appeals' failure to follow this court's

decisions in MAPCO Ammonia Pipeline v. St.ate Bd. of Equa1. , 242

Neb. 263, 494 N.W.2d 535 (1993), cert. denied _ U.S. _, 1l-3 S.

Ct. 2930, ]-24 L. Ed. 2d 681, and AIÍISUB v. Board of Ctv. Comrs. of

Douqlas Cty. , 244 Neb. 657 , 508 N.W.2d 827 (1993) .

The plaintiffs brought their claims for refund under

S 77 -L776, conLending the personal property taxes they paid in l-987

hrere invalid because they hrere in violation of the unif ormity

requirements of article.VfII, S 1, of the Nebraska Constítutíon and
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the Equal Protection Clause of the 14th AmendmenÈ to the U.S.

Constitution.

In the AIvIISUB case, the pJ-aintiff brought an action to recover

real and personal property taxes paid for the year 1989. The

petition asserted that the taxes assessed, levied, and paid by the

plaintiff for 1989 were unconstitutional because the taxes violated

Nebraska's uniformity clause and the Equal ProÈection Clause of the

l-4th Amendment to the U.S. Constitution. This court stated and

held:

AMISUB's theory of recovery seems to be that because the
exemptions granted to certain taxpayers were unconstitutional,
AMISUB is to be placed in the same positj-on as those taxpayers
which escaped taxation by receiving a fuI1 refund of the taxes
paid. That is not the rule to come out of any of the recent
tax cases beginning with Northern Natural Gas Co. v. State Bd.
of Equal-. , 232 Neb. 805, 443 N.W.2d 249 (1989) , cert. deníed
493 U.S. l-078, t-t-o S. Ct. 1-130, L07 T,. Ed. 2d 1-036 (l-990), and
culminating in tvlAPCO Ammonia Pipeline v. State Bd. of Equa1.,
242 Neb. 263, 494 N.W.2d 535 (1993) . At most, AMISUB would be
entitled to a refund of the difference between the taxes
l-evied against the property of AMISUB and the taxes which
AI'IISUB would have been required to pay if all of the property
treated as exempt had been placed on the tax rolls and taxed.
See id. Contrary to the facÈs developed in MAPCO Ammonia

Pipeline as to the ratio between property which was treated as

exempt plus the value of property of the railroads and the
value of al-I tangible property in Nebraska, the record here
contains no evidence upon which such a determination could be

made. Therefore, AMISUB has failed to meet its burden of
establishing these facts, and its petition was properly
dismi'ssed.

244 Neb. at 664, 508 N.W.2d at 832.AMTSUB
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The theory of recovery of the plaintiffs' taxes in the present

case is the same as the plaintif f ' s in AI"IISUB . Also, âS the

plaintiff in AMISUB, the plaintiffs in this case have fail-ed to

establish facts showing the amount of refund to whích they are

entitled.
The Court of Appeats erred in affirming the district court's

order allowing the plaintiffs a ful-L. refund of their personal

property taxes for 1-987. Since the plaintiffs failed to establish

facts showing the amount of refund to which they are entitled, the

p1aíntíffs' action should have been dismissed-

Because of our disposition of this assignment of error, it is

unnecessary to discuss the other assigned errors in the defendants'

petition for further review.

The judgment of the Court of Appeals is reversed.

REVERSED.
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