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Mid-America pipeline Company, Appellee,
v.

John M. Boehm, Nebraska Tax Commissioner, and
Nebraska Department of Revenue, Appellants.

Case Caction

Mid-America Pipeline Co. v. Boehm

Filed September 24. 1993. No. S-91-577.

A¡rpeal from the Distr:-ct Court for Lancaster County: DonaldE. Enoacott, Judge. Reversed anC remanded wittr dirjctions to
dismi-ss.

Don
appelJ-ants

Stenberg, Att.orney Genera1, and L. Jay Bartel f or

william R. Johnson, of Kennedy, liolrand, Delacy & svoboda, forappellee.
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MTD-AMERICA PÏPELINE CO. V. BOETryI

NO. S-91-677 - f iled Sept,ember 24, 1993 .

1. 'state EqualizaÈion Board: Taxation: varuation. The state

Board of Equalization is the on] y entity with staEut,ory authori¡y

to egualize the valuations of centrally assessed t.axpayers.

2. Taxation: Valuation. The Nebraska DepartmenÈ of Revenue

regulat,ion at 316 Neb. Admin. CoCe, ch. 43, S OO4.09 (1985), refers
t.o the actual value of the property or the allocation of Èhe value

of the property as made by the Tax Commissioner, ãs disting:r:ished

from the equalized value deEermined by the staEe Board of
Egual- Lzat ion.

3. SEate Equalization Board: TaxaEion: Valuation. The Tax

Commissioner has no auEhority t,o revise an equalization decision

made by the State Board of Equal-izaiion.

4. Trj-al: Appeal and Error. An a¡;geJ-late court will not consid.er

an issue on appeel that was not presented to or passeC upon by the

t,rial court.

5. Jurisdi ction. Subject matter ju:isdiction cannot be created by

waiver, estoppel, consent, or cond.uct of Ehe parties.
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Hasting's , C. J. , Boslaugh, Whit.e, Caporale, Shanahan,

Fahrnbruch, and Lanphier, J.T.

BOSLAUGH, 'J.

The plaintif f , Mid-America pipeline Company (¡,npCO) , is a

public service entity as defined in Neb. Rev. SEaE. S 7j-gO1.Of

(Reissue 1990) . It is a centrally assessed taxpayer. In 1988, its
property was valueC for tax purposes by the sEate Tax Commissioner

pursuanE to Neb. Rev. Stat. S 77-802 (Reissue 1990).

As provided in Neb. Rev. staÈ. s 77-505 (Reissue L99o), the

State Boaro of Equalization and Assessment met on Augrrst 2, 1988,

reviewed the stat,e Tax Commissioner's valuat,ion of trhe property of
MAPCO and other cent,rally assessed Eaxpayers and egualized ¡he

valuati-ons.

On August L2, 1988, the stat.e Tax Commissioner, by letter,
notified MAPco of the val uaiion of its property and the

equalj- zatían of iEs valuation by the siate board . The letter
proviaed in part:

A::y protest of your 19BA assessmenE, must be fiied in
writing wir-h the State Tax Ccmmj-ssioner wiEhin 30 days from
the date of receipE of Ehis notj-ce. The protest shall include
the name of the company, ident.ity of t.he property valuation in
dispute, statement of all reasons why the assessmenE, should be
reconside:ied, and the reLief to which the petiti-oner considers
itself entitled.

On September L2,1988, MAPCO filed a proEest with the state

Tax Commissioner by letter. MAPCO al-leged the assessment of its
personal prcperty in Nebraska was "illega1 and. violaEive of the

unif ormity provisionÉ in Articl-e VIII of Ehe Nebraska

Consti-tutì on. " MA-ÐCO proeesteo ics valuat.ion as an iIIegaI
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assessment of personal propert.y and requested Ehe board to ac_,iust

ics assessment.

MAPCO's protest was held in abeyance pending the resolutic:r of
Northern Natural Gas Co v. State Bcl .r licrLra I 232 Neb. 806, 1L_3

N.w.2d 249 (1999) , cert. denied 493 u.s. Lo7a, t_10 s. ct. 1130, Lo7

L. Ed. 2d 1036 (1990), and TrailbLazer pioel Co. v. State Bc. of
Eoual ., 232 Neb. 823, 442 N.lV.2d 385 (1989), cert. denied, 493 ü.s.
L078, 110 s. ct. 1130, !07 L. Ed. 2d 1036 (1990). Those cases

invorveci review by this court pursuanE to Neb. Rev. stat.. s 77-s!o

(Reissue l-990) of the state boarc's denial of equalization reiief.
On Januaty 25, 1990, afEer the decisions in Northern Naiural

Gas Co. and Trail-blazer PioeLine co. became final, the Nebraska

Department of Revenue f iled a rnoti on to dismiss the protes-- of
MÀPCO on Ehe grouno Ehat the staEe Tax Commissioner l-acked.

jurisdiction to .hear l¡å.FCo's cla:.m alleging the assessment oj it.s
prcperty was illegal ano in vioiation of the uniformity clause of
arcicle VIIi, S L, oÊ the llebraska Constrtution.

on Apri I 3, 1990, a hearing was herd before a hearing ofÍ:cer
cesignated. by the stat,e Tax ccmmj_ssioner f or the purpose of
receiving evidence and. hear:-ng argr:menEs on the departmenE,, s mcl 1on

Lc ciismiss . At t,haE E,ime, a number of exhibits were of f erei and.

received into evidence, including a joint stipulation of issues and

Êacts ag'reed Eo by counsel for t.he parties.
Concerning Ehe issues soughc to be raised by lt4APCO befor= the

state Tax Commíssioner, the jornt scipulaEion provides:

There is no issue about Ehe validity of the act,ual -¡al ue
cietermination oÊ the Sta'ue Tax Commissioner and the Siate
Board. The only j-ssue here is t.he equalization of Ehat '¡alue
by the SEate Board, ani i:s failure to equalize Mapcc, s
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proPerty with other property in Nebraska that is substantially
undervalued for tax purposes.

on september L9, 1990, the state Tax commissioner made

findings of fact and concrusions of law and. d.ismissed. MApco,s

protest for lack of jurisdiction. The state Tax Commissioner found
that t'he issue raised by MAPCO's protest challenged the state
board''s equalizaEion of the value of ldApco,s property in rela¡ion
to oEher property and Ehat the state Tax Commiss.ioner lacked
authoriEy or jurisdiction t,o consii.er an equalization claim of Ehis
nature- The staËe Tax commíssioner concluded. the only remed,y

avai1able to a centrally assessed taxpayer raising a claim of lack
of equalization of the value of íts property in relation to other
property was by an appeal from the decision of Èhe staie board. Eo

the Nebraska supreme court as provid.ed. in s 77-5r-0.

MAPco subse.quently filed a peiit,ion for revie.¿ of the state
Tax Commissioner's order in Ehe Lancaster County District Courc.

on May 31, !99!, the district ccurr- reversed the ord.er of Ehe stace
Tax Commissione:' ciismissing MAPCC's Ðrotest and. re¡nanðec the cause

co the staEe Tax Commissioner w:ti: directions "to Eake those
accicns necessary to afford che rel-ief t,o which MApco is entitled.

It

The state Tax Commissioner anC the DepartmenE of Revenue have

appealed from that judgmenE to this ccurt. The sole assignment of
error is that the district couri erred in reversing E,he state Tax

comm'i ssioner's order dismissinE fc: lack of jurisd.iction l4ApCo,s

protest of the ecrr:alization of the valuation of its property by the

state board for the 19Be tax year.
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Some of the procedure for the state Tax Commissioner, s

valuation of pubric servi-ce companies, property is found. in t,he

Departs-menL of Revenue's regulations. The state Tax Commissioner is
recruired, under 316 Neb. Admin. Cooe, ch . 43 , S OO4. 03 (1986) , to
deEernine the "Eotal taxable value" of each public service entity
using information supplied by Ehe public service company ano from

any othersource available . Upon det.ermining such val-ue, the staEe

Tax Commissioner is required to allocate to Nebraska the total_ of
the company's total taxable value attributable to Nebraska. 316

Neb. Admin. Code, ch. 43, S OO4.O4A (1995) . prior to August 1 of
each year, t,he Department of Revenue is required. to mail to each

publi-c service eniity a preliminary draft of its allocated. total
va]ue carcu'lated Ehrough Àugust io. 3r5 Neb. Admin. code, ch. 43,

s 00L--048 (r-986) . under 316 Neb. Ad.min. code, ch. 43, s o04.o5
(L98 6 ) , " It] he Nebraska allocaE.ei total taxable va] ue shalI be

re''¡iewed by the State Boaro 6f Ecual-izaLíon and. Assessment and

ec¿allzed t,o arrive at an es¿ai.zec allocated value." The state
Tax Ccmmiss'ioner then distribuces the resulting equal:-zed al-located.

varue among the various taxing subd.ivisions in the state. 316 Neb.

Aimin. Cocie, ch. a-3, S OOL-.06 (1986) .

on or before August 15, Ehe stace Tax Commissioner is required.
to notify each public servi ce compalty of its total equalized.
all ocated vaLue and the percentage apportionment of the value Eo

the count,ies and subdivisions in wh:-ch the company, s property is
rocat,ed. 3t_6 Neb. Admin. Coie, ch. 43, S OO4.07 (1986) . The state
Tax Ccmmissj-oner must, also ce:tiÍy the determinati ons of the board.

of equalization to each ccunty assessor by August 15. rc.

-¿-
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The DepartmenE of Revenue's regrulations correspond. $/i¡h the
duties of the state Tax commissioner and. the state Board of
Equalization as provii,ed. in Nebraska's constiEuEion ano staiutes.

Article rv, s 29, of the Nebraska constituE,ion provides :

A Tax commissioner sha'l I be appointed by the Governor
with the aôvice and consenÈ of the senate. He shalt have
jurisdiction over Ehe admini st,ration of the revenue laws of
t.he state, and together with the Governor, secretary of state,
state Auditor and' st.aEe Treasurer shall have power t,o revi ew
and equal-iz= assessments of property for taxaEion within the
staEe. He shall have such other powers and perform such other
duties as Ehe Legislature may provid.e. His t,erm of of f ice and.
compensaEion shalL be as provided. by law.

Neb . Rev. Stat . S 77 -SOL (Re. ssue l99O ) provid.es tha¡ the
State Board of Eq-ualizaEion consiscs of the Governor, t,he Secretary
of State, the Audicor of Public Accounts, the State Treasurer, ano

E.he state Tax Ccmmissioner.

Neb. Rev. Stat. S 77-gOL (Reissue 1990) provioes thac Ehe

proper-ll/ of cenirallv assessec ta4:ayers such as pubiic se-øice
enticies is val-uei by the state Tax commissioner. The value of
pubJ-ic se:¡¡ice entities is apportioned by Ehe staEe Tax

Commissioner to Ehe taxing subdivisions in Nebraska, and. the s-uate

Tax Commissioner certifies to E,he ccunty assessors its valuation of
public service enEities. S 77 -A02.

Section 77 -505 requires the SLate Board. of Equalization co

examine the valuation of centrally assessed property and. equal Lze

such valuation for tax purposes _

we have heli that the SEate Bcarc of Equalization is "the only
enti''-y with sLaEutory authority to ecrualize t.he valuations of
centrally assessed taxpayers., Nor'ui:ern Nacurar Gas co. w. state
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Bd. of Ecrual. , 232 Neb. 806, gl-5, 443 N.w.2d.249, 255 (tgeg), cert.
denied 493 u. s. 1078, 110 s. ct. r-130, 10 7 L. Ed. 2d 1036 (1990) :

The plaintiff and the trial court appear to have reried. on 315

Neb. Admin. Code, ch. 43, S O04.O9 (1985), which provid.es:

rn the event the compan)¡ sharr feer aggrieved. as to the
value of Isic] arlocation established. by Ëhe Nebraska
Department of Revenue, it may file within 30 days from the
dat'e the valuation is mailed, a petition for review wi¡,h the
state Tax comnrissioner in accordance with the practice and.procedure ReE:laEions issued by Ehe Nebraska Department of
Revenue.

we think Ehe proper int,erpreEation of this regulation is that
iE refers to the actual value of the property or the allocation of
the varue of the property as maoe by the Tax commissioner, âs

ciistinguished f rom t'he equalizec value aeE,ermined. by the sEat,e

Board of Equaliz.aLion.

whil-e the Depariment of Revenue may provide for an
admrni strative appeal regardinE t.i:e Tax commissioner, s initiaL
valuation and/or aLlocation of a pubirc ser-,¡ice company,s property,

the Nebraska statutes

Commissioner and the
composicion of the StaÈe Board of EqT:a'l izaEion contemplate that the
Tax commissioner, acting arone, has any authority to revise an

equaLization decision made by the s-uat.e Board. of EguarizaEion.
The equalizeo allocat,ed value cetermined by the State Board of

Equalization ís the final step in che val-uation process for tax
purposes. Section 77'sLo provides: I'From any final d.ecision of
Ehe state Board of Equalízation and Assessment with respect to the
varuation of any real 0r personal property, â4y person, counE,y, or

neither Ehe Nebraska Constit,ut.ion
pertaining t.o the duties of the

nor

Tax
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municipality affected Ehereby may prosecute an appeal to the

Supreme Court. . ."

The ois'.rict, court erred in finding that the Tax Commissioner

was auEhorized. or had jurisdiction E.o consicier IvÍAPCO's protest

chall-enging the equalizaEion of its propertlr by the St,ace Board of

Egual i zat ion .

I4APCO arg:Lles Ehat the state Tax Commissioner is estopped from

asserting that he lacked jurisdiction E.o decide irdAPCO's protest oÉ

the equal-ization of its property by the SEate Board of Egualization

because of the statements conEained in the Augru.st 12, 1988, ler-Eer

notifying MAPCO of the valuaEion and equalization of it,s.property.

MAPCO did not raise the issue of equitable estoppel before

either E.he sca",-e Tax Commissioner or the d.istrict court. Thrs

court wilL not consid.er an issue on a¡l¡real that was noE presenEeci

to or passed upon by the Erial court First Nat. Bank v. Rickei.

fnc., 229 Neb. 478, 427 ñ.W.2d 777 (19e8).

Furcherrnore, this court has s;ateC:
rr / rrILL j-s axiomaE,ic, however, that the parties cannot, conier
s'.rbject maccer jurisdiction upon a jud.icial tribunal by either
t-ñ11âe-ên-ê or consenL. r" rr A¡:.thonv v. Pre-Fab Trans'i t Co.

239 Neb . 40+ , 409 , 47 6 N.lI. 2d. 559 , 563 (1991) (+roting Black
Si oux Citv Foundrv Co - 22L- Neb. 824, 401 N.W.2d. 679\,t

(l-9e7) ). hle have further stated: I'Subjectr matter
jurisdi-ction cannot be created. by waiver, estoppel, consent,
or conouct of the parties. " Anthon!. v. Pre:F,ab Transit Cc.,
239 Neb. at, 409 , 476 N.W.2C at, 563 .

JEMCO, Inc. w. Boaro of Ecrual . cf Box Butte Ctv.. , 242 Neb. 36L,

495 N.W.2d 44,

N. W. 2d

¿-R-L'7 /1qq?l
\L¿¿JI I

(ree3).

Ànriarcan r¡ fflVfll Nalrr: cÞ: ñ^al-
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'' Th. jud.grment of the d.istrict court is reversed. ano the cause

remanded with directions to dismiss the plaintiff,s petition.
RE\NERSED AI{D REMA}ID=D WITH
DTRECTIONS TO DISMISS.
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