
IN Î¡HE DISTRICÎ COURT OF LÀlfCASlER COTNTY' NEBR,ASKA

KELI,OGG COMPAI{Y, A Delaware
Corporation,

Plaintif f-Appe I lant,

I
)
l
)
I
I
l
)
)
)
)
)

Iþcket 108 Page 009

vs.

DONNA I(ÀRNES, NEBRÀSKA STATE
TÐ( COMMISSIONER, and THE
NEBRASKÀ DEPARTMENT OF REVENUE,

De f endants-ÀPPe I lees -

this matter came on for hearing upon appeal from the

decision of the State Tax Commissioner dated June 24, 1986'

This case has been consolidated with the matter aÈ docket 333,

page 052, and this order will be dispositive of both matters'

The Tax Commissioner found and determined that Kel1o99 Company,

plaintif,f herein, was only entitled to an amended Notice of

Deficiency DeÈermination amending to 'zero" the Nebraska corPorate

income or franchÍse tax deficiencies for Kell-ogg's tax years

1968 through L972, together with the Depart¡trent of Revenue

refund to Kellogg of tax paid under Protest during the penðency

of its appeal to the Supreme Court. The Tax Comissioner further

- found and detemined that Kellogg had over-rePortea lna over-

paid its actual Nebraska corporate income or fran{þise tax lia-

bilities by the aggregate amount of $18I,349.00, but since no

wrirten claí¡ä 'tË qg¡und was filed by Kellogg within the time

allorred by law, the State Tax Com¡nissioner was without authority

to allow credit or make refunds. Er¡iôence was adduced before

this Court and the Court, being fully advised in the Prémises,

finds as follows:

I. thls matter has Previously been before the supreme

Court. In Kelloqrg vs. Herrinqton, 2L6 Neb. 138, Ketlogg protested
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thedeficiencyassessedagainstitandappealedthematterto

theSupremeCourt.Thepartiesint'hiscaseareindispute

astotheholdingintheKelloggcase,suPra,andthedirections

from the disÈrict court on remand'

InthereadingoftheKellogqcase,suPra,theSupreme

CourtheldthattheStateTaxCommissionerhadactedinexcess

ofstatutoryauthorityandcontrarytolaw.Thecourtdirected

thetrialcourttoremandthecasetot'heTaxCommissionerwith

directionstoordertheTaxCommissionertorecomPutethetaxes

fortheyearsinquestioninaccordancewiththedecisionof

the Court.

2.ThepositionoftheTaxCommissiôreristhatsheis

prohibited from refunding the tax already Pa d becausè of the

statute of limitations' The Tax Commissioner by her order stated

that Kellogg's reading of Section 77-2776' Re'issue 1986 ' would

completelyevisceratetherulesgoverningclaimsfiledinwriting,

assetoutinSectio¡77-2793and77-2795¡thatunderKellogg.s

readingnocl.aimforrefundneedbemade;thatataxpayerneed

onlymaketheTaxCommissionerawareoffactsorlawwhichindicate

thatanyoverpalrmentoftaxmayhaveaccrued.'n:TaxCommissioner
is corect if one were to have a taxPayer asking for a refund

becausetheta*-p-ayermadeanerrorincomputingthetaxdue.

Thathappens,theCourtbelieves,frequentlytoalltaxpayers

bothonthefederalandstatelevelandofcourseastatute

of rimítations would apply. But such ís not the case before

.thisCourtorasv'asbeforetheSupremeCourt.Ithasbeen
previouslydeterminedthattheDepartmentofRevenueexceeded.

itsstatutoryauthoritybyusinganincorrectformulainassessing
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the tax of Kellogg.

SectionTT-2TT6,Reissue1936,providinginsubstance

that if the Tax commissioner finds the tax paid is more than

the correct amount she shall credit the overPa)ment against

any tax due and refund the difference, is the authority' under

the facts in this case, for the state Tax commissioner to act'

such action by the Î]ax commissioner would then be in accordance

with the previous Supreme Court holding'

TheargumentoftheTaxCommissionerthattherefund

authorized by section 77-2776 is restricted to the period of

limitations for making refunds as provided by sections 77-279L

and77-2Tg3isnotpersuasiveinlightofthefactsinthis

case nor of the directions of the supreme court' If one were

to accept the Tax Commissioner's interpretation of the statute

of limitations, the Corunissioner by inactivity or through court

proceedings could avoid making a refund'

3. Another issue is the amount of interest to be assessed

on the refund. prior to August 30, r98t, section 77-2794(Ll

provided f.ox the interest rate of 6 Percent on overPaynents

-of. income tax. In 1981, the section was amended that the rate

of. interest shall be allowed at the rate specifieð'itt Section

45-104.01. SecÈ_ion 45-104.01, which went into effect on August

;--
30, l9gl, proriãed ior interest at the rate of 14 percent per

annum. significantly, the legislature added to section 77-2794

as well as to section 77-2788 the WOrdS, "as such rate may from

time to time be adjusted by the Legislature". There is a lack

of language in the sections involved that the old rate of ínterest

would aPPIy until the new rate went into effect'
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4. The parties have stipulated that if Kellogg is entitled

to a refund of tax reported the refund would be in the amount

of $18I,349.00 for the tax years 1968 through L972, plus aPpro-

priate interest.

The Court finds that interest on said above amount should

be assessed at L4 Percent Per annun.

5. The Court further finds and determines that the order

of the State Tax Commissioner dated June 24,1986r lrês affected

by error of law and was arbitrary and capricious and should

be modified in accordance with the above findings of the Court.

IT IS THEREFORE ORDERED thAt IhE OTdCT Of thc SIAIC TAX

Corn¡nissioner dated June 24, 1986, is hereby modified to Pay

a refund to Kellogg Company for the tax years in question, 1968

through Lg72, in the total amount of $5?0,703.00 with interest

thereon at the legal rate until paid'

IT IS FURTHER ORDERED thAt IhC OTdCT Of IhC STATE TAX

Commissioner dated Jt¡ne 24, 1986r ês above modified, is affirmed'

Costs are taxed to the Nebraska Department of Revenue and the

state '::;î;"'; útor lrarch, res?. r,
BY THE COURT:

r
Distr
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